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Current Copics. 


One who was sentenced in Michigan to im- 
prisonment for burglary for not less than one 
year nor more than two applied for parole 
upon the expiration of the minimum sen- 
tence, when he was informed that his record 
of two previous crimes would prevent con- 
sideration of his application. Two years 
having elapsed, he instituted habeas corpus 
to his release. ‘The 
United States Supreme Court decided, in 
Ughbanks v. Armstrong, 28 Supreme Court 


proceedings secure 


Reporter, 372, that, under the indeterminate 
sentence law, that part of the sentence fixing 
two years as the maximum penalty was void, 
as the statute prescribed five; that the right 
to apply for parole, given to those who had 
not previously been convicted of any crime, 
was a mere question of privilege, which the 
Legislature might withhold, and its denial to 
prisoners of his class did not render the law 
invalid, 


An interesting question of former jeopardy 
was decided by the Pennsylvania Suprenie 
Court in Commonwealth v. Ramunno, 68 At- 
lantie Reporter, 184, which, though by no 
means new, is rather interesting. After de- 
fendant had been convicted and imprisoned 
for an assault, his victim died from the ef- 
feets of his wounds, and defendant was there- 
upon tried and convicted of murder. The 


court held that as there could be no murder 
until death of the victim, and as in this in- 
stance he was still alive at the time of the 
‘rial for assault, the plea of former jeopardy 
was properly overruled. 


Tn City of Newburyport v. Fidelity Mut. 
Life Ins. Co., 84 Northwestern Reporter, 
111, the Supreme Judicial Court of Massa- 
chusetts held that the city was entitled to re- 
cover the amount of its checks, paid by its 
As 
the checks showed on the face that they were 
the city’s, the agent must have known that the 
treasurer was using its funds for individual 
purposes, and his knowledge was imputable 
to the company. The negligence of the 
auditing officers of the city in not sooner dis- 
covering the acts of the treasurer was held 
no defense in an action to recover the funds. 


treasurer on his life insurance policy. 





The provision of the North Dakota pri- 
imary election law, assessing fees on candi- 
dates as a condition to placing their names 
cn the primary ballot, was held invalid in 
Johnson v. Grand Forks County, 113 North- 
western Reporter, 1071, the Supreme Court 
ef North Dakota saying that if a man whom 
the people were seeking to place in office was 
cither unwilling or unable to pay the fee, the 
only way to render him eligible would be for 
the voters to make the payment, which would 
constitute a condition to their right to vote 
not contemplated by the Constitution. 


Modern Municipal Conditions and the Law- 
yers’ Responsibility.* 


‘ The city is a composite of the virtues and the 
vices of its residents, an amalgamation of the vir- 
tues and vices of the age, or, as has been stated, 
“the condensation of the ages; the aggregation of 
all that is best in civilization, and all that is worst 
in the remnants of barbarism.” 

In law a city is “an incorporation of persons, 





* Paper read by A. Leo Weil, of the Pittsburgh 
(Pa.) Bar, before the Pennsylvania Bar Association, 





Cape May, June 24, 1908, 
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inhabitants of a particular place, or connected with 
a particular district, enabling them to conduct its 
loeal civil government.” 

Between the conceptions of the city, in law, as an 
entity separate and apart from those who compose 
it, and the city, in fact, composed of fellow beings. 
lies the twilight, in which the conventional con 
science of the times reads the Eighth Commandment 
without the negative, and in which the boss and the 
system have stalked their prey. Men who would, i: 
daylight, hesitate to rob any man, in this twiligh 
unhesitatingly rob every man, in the city. 

The conception of a city apart from the rights o! 
those who compose it, had its logical origin in the 
development of municipal law, As “an agency in 
stituted by the sovereign for the purpose of carry 
ing out in detail the objects of government” the 
municipal corporation was regarded as representing 
the sovereign in preserving order, administering jus 
tice, and exercising the police powers. These were 
chiefly if not wholly the activities of municipal 
corporations when the principles of the common law 
were being crystallized. It followed that this agency 
was, as stated by Justice Sharswood, * essentially a 
revocable agency—having no vested right to any ol 
its powers or franchiwes—the charter or act of erec 
tion being in no sense a contract with the State— 
and therefore fully subject to the control of the 
legislature, who may enlarge or diminish its terri- 
torial extent or its functions, may change or mod- 
ify its internal arrangement, or destroy its very ex 
istence, with the mere breath of arbitrary discretion. 
Sie volo, sic jubeo, that is all the sovereign author 
ity need say.” 

The city was treated merely as the peace office 
the vice regent of the sovereign, exercising certai: 
powers over those who lived within its bounds, In 
the early days of our own government, this concey 
tion of the city merely as an agent of the State to 
carry out State policy was likewise to a considerable 
extent justified. Then only about three per cent. of 
the population lived in cities of 8,000 inhabitants or 
more. But with the centripetal urban movement of 
population, came another and different sphere of ac 
tivity for the municipal corporation, namely, the 
municipality as a local business partnership or co- 
operative association owning, operating and con- 
trolling property of fabulous wealth. The property 
here particularly referred to, was unknown to the 
ancient cities. It is the outgrowth of modern in- 
dustrial conditions. The tallow dip in each house 
hold is now replaced by the gas or electric light fix 
ture, and the lantern in the hand of the watchman 
or wayfarer is now permanently fixed at stated in- 
tervals and the light supplied by pipe or wire. The 
water which each man pumped from his well or cis- 


tern now comes through conduits, perhaps miles 
upon miles. The telephone has replaced the messen- 








ger and the telegraph, in great measure, the post. 
man. The street railway systems have made of the 
roadway and the foot path pulsating arteries 9 
feverish haste and dangerous congestion, while trans. 
portation through, and to the city and its suburbs 
by surface, elevated and subway lines, has_ practic. 
ally annihilated space and removed the limits to yp. 
ban confines. The right to engage in these public 
services, to exercise these public functions has be. 
come of immense value, and the property in these 
grants, that is, the amount that can be obtained by 
‘the city for these franchises, is the most valuable 
asset of every modern municipality. Consider the 
growth in value of their properties in connection 
with the growth in number and size of the cities, 
and the magnitude of these interests will be ap: 
parent, 

Howe, in The City the Hope of Democracy, says: 

“Today, more than 25,000,000 of America’s 

population dwell in cities of over 8,000 inhabitants, 
‘hile nearly forty per cent, of the total reside jn 
‘communities of over 4,000 people. In the older and 
nore developed commonwealths of the East, the pro. 
portion of urban population is much higher. 
And this movement to the city is bound to continue, 
[he statistics of all countries demonstrate this fact. 
While the total population in America increased 
twenty and seven-tenths per cent. during the decade 
from 1890 to 1900, the urban population of the coun 
try increased thirty-seven per cent.” 

The city in its character as a local business part: 

rship or co-operative association, as well as in its 
‘haraeter of State agent, must act by its representa 
tives. These are chosen by vote of the people, the 
pirtners, That men, claiming to be respectable— 
that men who are respected,—should control the 

oice of these representatives and then appropriate 
© their personal profit the business and _ property 
of the city, is the scandal of the times, the shame of 
tie age, and an opprobrium upon the law. — The 
‘haracter of the property thus appropriated is, as 
has been stated, of comparatively recent growth. Its 
prototype existed before, but modern invention ant 
progress and industrial development have given to 
it its fabulous proportions. The value of the fran 
chises for street railways, electrie light, gas, water, 
ete., in excess of the physical value of the property, 
that is, the value of the mere grant. of these fran- 
‘hises, in every city of more than 25,000 population, 
probably exceeds the amount of the municipal debt 
f every such city. 

“In New York city in 1902,” said Mr, Howe, “ the 
franchises enjoyed by a single corporation exceeded 
the total indebtedness of the most heavily bonded 
city in the world, This indebtedness _ represent? 
narks, water works, aqueducts, fire, and police de: 
partments, streets, sewers, docks, bridges, lands, ho 
pitals, correctional institutions, colleges, schools, 
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public buildings, armories, court-houses, museums, 
and all of the many investments which the city has 
made, But this was but one of the many franchise 
corporations of the city. It did not include other 
street railway systems, the gas companies, the elec- 
trie light and telephone companies, the value of 
whose franchises is hundreds of millions of dollars 
more, The total value of the fraichises in Greater 
New York has been estimated at $450,000,000, They 
are assessed for taxation at more than half of this 
sum. At the present time, the total indebtedness of 
the city, exclusive of the sinking fund, is less than 
$400,000,000. The franchises of the metropolis, in 
excess of the physical value of the property, exceed 
the amount of the city’s net debt. They amount to 
more than one hundred do!lars for every man, wo- 
man and child within the city, and their quotation 
in the market represents wealth in excess of the 
total appraisal for purposes of taxation of any city 
in America outside of New York, Philadelphia, Bos- 
ton and Chicago. For these grants, the city receives 
no return. ‘hey were obtained to some _ extent 
through the ignorance of public officials, but mainly 
through bribery, corruption, and a political alliance 
with the Democratic party in the city and the Re- 
publican party in the State.” 

This illustration from the city of New York is in 
no way peculiar to New York. The same is true of 
Philadelphia, Pittsburgh and of almost every city 
in the Union. 

In the city of Pittsburgh, immediately upon the 
grant of a franchise to build a street railway on 
Grant Boulevard, the value of the franchise was ap- 
The 
The value 
of the franchises in the cities of Philadelphia and 
Pittsburgh, granted to the 
city, would, like New York, far exceed the public 


praised by street railway experts at $3,000,000. 
city received not one cent for this grant. 


without compensation 


debt of those cities; probably would amount to more 
than double such publie debts. 

How were these grants of regal values obtained— 
grants aggregating in value millions upon millions 
of dollars,—sums compared to which a king’s ran- 
som would be mere pin money? 

Philadelphia and Pittsburgh 
characterized by Lincoln Steffens: 


have been thus 

* Philadelphia, 
corrupt and contented ;” Pittsburgh, a city ashamed.” 
The method by which control in Pittsburgh was ob- 
tained and by which the city and its citizens were 
robbed he has thus described: 

The idea of the Boss “ was not to corrupt the city, 
but to be it; but to 
own couneilmen; and so, having seized control of his 


not to hire votes in councils. 


organization, he nominated cheap or dependent men 
for selectmen and common councils, Relatives and 


friends were his first recourse, 


ers, saloonkeepers, liquor dealers, and others allied 


to the vices, who were subject to police regulation’ 





and dependent in a business way upon the maladmin- 
istration of law, For the rest he preferred men who 
had no visible means of support and to maintain 
them he used the usual means, patronage; and to 
make his dependents secure he took over the county 
government, Business men came almost as 
cheap as politicians, and they came also at the city’s 
expense. There are ring banks in Pitts- 
burgh, ring trust companies, and ring brokers.” 
Under this control of the business partnership of 
the city of Pittsburgh, the managing partners, with- 
out compensation to the city, helped themselves to 
franchises for street railways for 950, 999, 1,000 
years, and some perpetually,—franchises worth tens 
of millions of dollars. 

Philadelphia was “controlled” in the same way, 
plus the State machine. Many other cities have a 
like history. Those in position to know,—and there 
are many in this association—must in sorrow and in 
shame admit that the picture is in no respect over- 
drawn. 

The wealth thus so easily, even if dishonestly ac- 
quired,—the millions secured in a day, by the fall of 
the gavel, these are the prizes to acquire which men 
engage in the business of municipal polities, stop- 
ping at nothing in the way of corruption, of brib- 
ery, of debauchery of the public service, of traffick- 
ing in crime, even of becoming partners with gam- 
biers, prostitutes and other criminal classes of the 
city. 

Mr. Howe says: “And it is to secure and retain 
such privileges, to prevent their regulation, the re- 
daction of charges, just taxation and the like, that 
the boss, the machine and the system have become 
the virtual government of city and State all over 
the Union.” 

“An examination of the conditions in city after 
city discloses one sleepless influence that is common 
to them all. Underneath the surface phenomena the 
activity of privilege appears, the privileges of the 
street. railways, the gas, the water, the telephone, 
and electrie lighting companies, The connection of 
these industries with politics explains most of the 
corruption; it explains the power of the boss and the 
machine; it suggests the explanation of the indiffer- 
enee of the ‘best’ citizen and his hostility to demo- 
eratie reform.” 

Take, as object lessons, St. Louis and San Fran- 
cisco, where determined and honest public prosecu- 
instituted against the boss, and 
members of the machine. What were the influences 
that were aroused in opposition, what was the stamp 
of men and what the standing of citizens, who 
sought to check the investigations and stop the ex- 
posures? All this is matter of history, What is 


tors proceedings 


this system that has brought about these vicious 





then came bartend- | 


conditions? 


The machine elects the city’s represen- 
j tatives, the Boss elects the machine, the public ser- 
the Boss, and the “ best” 


vice corporations elect 





196 THE ALBANY 


LAW JOURNAL. 








citizens compose the public service corporations. 
Here this pedigree must stop. No one is willing to 
be responsible for choosing the “best” citizens. 
They are putative participants from all walks of 
life; merchant, banker, broker, professional and la- 
boring man. Let not this, however, deceive us into any 
fancied security, because if their origin is ambigu 
ous, their influence is prodigious. Like the soot in 
the Smoky City, this influence is everywhere; in th 
house and in the office, in the shop and in the 
church, in the pew and in the pulpit, in the bar an! 
on the bench, in the food and in the drink, in th- 
clothes and in the hair,—you cannot escape it, even 
in the shroud and in the coffin —until the sods pil: 
up on the grave. 

It would serve no useful purpose to continue th’s 
review. Volumes have been published with the evi 
dence carefully compiled. The magazines have bee 
teeming with articles on the subject, and the daily 
press is constantly supplying fresh proofs. 
narrative was perhaps superfluous. 

To no class of the community are these con 
ditions so well known as to the lawyers. What part 
have they played in the system, either as individuals 
or as a class? What attitude has the bar as a bar 
taken with regard to these evils? 

No public service corporation of any magnitude. 
whatever its character or practices, 
difficulty in securing a general counsel. 
ner of man is he? 


Even this 


has had any 

What man- 
Is he some disreputable member 
of the profession, looked at askance by the bar, or is 
he a leader, a man who stands in the forefront of 
the profession? Who devises and draws these om- 
nibus charters, these franchises, these acts of As 
sembly, these amendments, these resolutions of coun- 
cils, this machinery by which these corporations are 
created and endowed with such mighty powers and 
valuable privileges, and without which they could 
not exist? Is it not usually the best legal’ talent in 
the community ? 

Let us take one illustration for our purpose. Who 
but lawyers could have conceived, planned and car- 
ried out the famous raid in Philadelphia by which 
in 1901 bills were introduced in the Pennsylvania 
Senate on May 29th, at 3 p. m., reported from com- 
mittee in five minutes, printed by 8.30 p. m., passe] 
on first reading by 9 p, m., on second reading the 
next day; on the third day sent to the House, 
through which they passed with like expedition, and 
were signed by the Governor at midnight in the pres. 
ence of the State and city bosses and others, and the 
following morning thirteen Philadelphia charters 
were applied for, and when granted were rushed 
through councils and signed by the mayor. Then to 
correct the errors of so much haste, another bill was 
railroaded through, and then still another, to forbid 
all further grants without a hearing before a board 
consisting of the Governor, the Secretary of the Com- 





—— 
es, 


monwealth and the Attorney-General. The hand of 
the lawyer is here as plainly seen as the painted face 
upon the canvas screen, Did the bar reproach them? 

Dr. Albert Shaw, without comment on the pro- 
priety, but as a mere recital of facts, states: 

“The ablest lawyers in all our cities are retained 
by these private corporations. They are given fat 
fees, directorships, stocks and bonds, and all sorts 
of pecuniary emoluments, besides political and social 
consideration. In return, they are expected to use 
their sharp wits, their technical knowledge of cor. 
poration law, and their training in the practical art 
of polities, to get the better of the community at 
large, and thus to retain or obtain for the benefit of 
their respective corporations very valuable public 
privileges, which ought not to be granted at all ex- 
ept upon the payment of their full value, with their 
exercise always subject to full publie control.- When 
municipal franchises and privileges are to be granted 
it is not the municipal authorities that make the 
terms, but the private companies. The laws and or. 
linaneces that have to do with the granting of these 
rivileges are carefully prepared by the attorneys of 
the corperations, They are never drafted by the legal 
representatives of the State or the city.” 

Mr. and 
judicious Americans are of the opinion that there 
has been of late a decadence in the bar of our large 


Bryce observes that some conservative 


cities, and “that the growth of enormously rich and 
‘powerful corporations, willing to pay vast sums for 
questionable services, has seduced the virtue of some 
counsel, whose eminence makes their example im- 
portant.” However indulgent our critics may be, the 
lawyers should show no such consideration to them- 
selves. Let them frankly admit, however mournfully, 
that in most of our cities it is the lawyer who has 
planned and abetted the most dangerous and destrue- 
tive raids that have been made upon the common 
property of the community; raids that have been 
made successful only through the technical knowl- 
edge of the lawyer, and by this technical knowledge 
alone the spoils of such raids have been “ fenced” 
free from risk of recovery by the rightful owners. 
Let them with like frankness admit that by ae- 
cepting employment as the general counsel and legal 
adviser of a corrupt public service corporation, .al- 
though it was known to be guilty of dishonest and 
even criminal practices, no lawyer thereby endangers 
his standing at the bar or with the profession. 
Should any one question this statement let him 
point to an instance where such a lawyer has been 
ealled to account by the bar. Surely there have been 
such corporations and there have been such counsel. 
It is not proposed to include in this arraignment 
all public service corporations or all general coun- 
sel; there are public service corporations honestly 
conducted; that try to observe the law and to per 
form their obligations, that would not be a party to 
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corruption, 
employment in a particular case, where any lawyer 
would be justified in defending or prosecuting prop- 
erty rights, whether claimed by a reputable or dis- 
reputable party, so long as it was an honest claim; 
but, as stated, these strictures are directed against 
the acceptance of employment as general counsel and 
legal adviser to notoriously corrupt and law-defy- 
ing corporations, where of necessity the lawyer be- 
comes identified with the corporation, and so long 
as he continues to hold his position is responsible 
for the legal or illegal policy of his client, 

What apology to his brethren does such general 
counsel give when his corporation is manifestly en- 
gaged in defying rather than complying with the 
What excuse to the bar does he offer when, 
aught red-handed, corporation is 
compelled to surrender franchises obtained by the 
wrruption of public officers? What explanation to 
the profession does he make for his corporation's 
persistent refusal to perform its public duties, for 
its ruthless disregard of charter obligations, for its 
contemptuous treatment of the people? Does he feel 
that he owes no apology, no excuse, no explanation, 


law? 


sometimes his 


and, that notwithstanding he makes none, the bar 
will hold him in the same respect as before? 
Lawyers would indignantly resent the imputation 
that as members of the profession they are not bound 
by the same moral standards as apply to all good 
citizens; that their profession gives them license to 
prey upon the common property of the community; 
that they are under any obligation to assist, or to 
plan, a raid upon the rights of their fellow citizers. 
In the “Canons of Ethics ” 
mended for adoption to the American Bar Associ- 
tion at their meeting to be held this year, and pre- 
pared by a committee of some of the most eminent 


Professional recoil: 


and respected judges and members of the profession, 
we find the following: 

“31. No lawyer is obliged to act either as adviser 
or advocate for any person who may wish to become 
his client. He 
Every lawyer must decide what business he will ac- 


has the right to refuse retainers. 
cept as counsellor, what causes he will bring into 
court for plaintiffs, what cases he will contest in 
court for defendants. The responsibility for advis- 
ing questionable transactions, for bringing question- 
able suits, for urging questionable defenses, is the 
lawyer’s responsibility. 
ing as an excuse that he is only following his client’s 
instructions, 


He cannot escape it by urg- 


“32. No client, corporate or individual, however 
powerful, nor any cause, civil or political, however 
important, is entitled to receive, nor should any law- 
yer render, any service or advice involving disloyalty 
to the law whose ministers we are, or disrespect of 
the judicial office, which we are bound to uphold, or 
corruption of any person or persons exercising a pub- 


! 
Nor is reference here made to casual 








lic oflice or private trust, or deception or betrayal of 
the public. When rendering any such improper ser- 
vice or advice, the lawyer lays aside his robe of of- 
fice, and in his own person invites and merits stern 
and just condemnation. Correspondingly, he ad- 
vanees the honor of his profession and the best in- 
terests of his client when he renders service or gives 
advice tending to impress upon the client and his 
undertaking exact compliance with the strictest prin- 
ciples of moral law. He must also observe and ad- 
vise his client to observe the statute law, though 
until a statute shall have been construed and inter- 
preted by competent adjudication, he is free and is 
entitled to advise as to its validity and as to what 
he conscientiously believes to be its just meaning 
and extent. But above all a lawyer will find his 
liighest honor in a deserved reputation for fidelity to 
private trust and to public duty, as an honest man 
and as a patriotic and loyal citizen.” 

Whether it be from an inordinate love of gain or 
from a false conception of professional ethics, many 
lawyers have prostituted their talents to abetting 
the vicious system that has brought shame upon our 
cities,—the bar is in either case in great measure to 
blame. The bar has not shown its condemnation. 
The bar has condoned. The bar has held the offender 
in equal honor and respect before, and after, the of- 
fence, The bar has in consequence permitted the 
ereation of a false standard, The bar has thereby 
lowered its ideals, Greater than the power of the 
lallied navies and armies of the world, is the finger 
of public opinion. Before it, wealth and eminence, 
social and political prominence, must quail. Before 
it nothing can stand. And if the bar, rising in the 
majesty of its outraged virtue, would point the ae- 
eusing finger at the offending counsel, however great, 
however prominent, however influential, he would 
bend and bow, and offenders would be fewer. More 
than any other body of men, the lawyers of our cities 
have the power to curb and to check these tendencies 
‘o evil in our municipal conditions. 

Tf it be said, what is the use, others will take his 
vlace, should any lawyer refuse, the answer is that 
a1 like argument would justify the doing of every 
evil, for disreputable members there will always be 
in every profession. But it is the province of the 
lawyers to make such things disreputable and thus 
to limit such employment to the disreputable. The 
lawyers must see to it that the standards and ideals 
of the profession are not lowered. To-day, as always 
heretofore, from the legal profession have been se- 
lected more men, than from any other walk of life, 
in whom trust and confidence have been rightfully 
reposed. The active practitioner is almost daily en- 
trusted with the dearest interests of mankind—prop- 
rty rights, domestie relations, affairs of life, lib- 
erty and every pursuit of happiness. Without se- 
curity or receipt or pledge or question these momen- 





198 


THE ALBANY 


LAW JOURNAL. 





Someeaay 





tous interests are placed in the hands of counsel, 
and a betrayal of the trust is the rare exception. 
This has been true, and is true, because of the high 
ideals the bar has hitherto maintained, and which 
it has insisted every reputable member must main- 
tain. It is for this reason that the existing condi- 
tions this paper has weakly sought to portray, are 
the more to be deplored, and should be the sooner 


corrected, and that the bar should concern itself 
without delay. 
If it be said, as said it will be, that all these 


things are mere commonplaces; that nothing new 
has been presented, the answer is,—more is the pity. 
It is the every day facts of life that are over- 
looked. The hurricane of vesterday is fixed forever 
upon the memory, but the breezes of to-day pass un- 
noticed. The sights we do not usually see are the 
sights we may always see, So of these conditions, 
so commonplace have they become, they are passed 
unnoticed and with their causes and effects are not 
connoted, 

The greater the lawyer, the greater the offence,- 
and the greater should be the opprobrium, because 
the greater is his power and influence for wrong. 
Besides “every man is a missionary, now and for- 
ever, for good or for evil, whether he intends or de- 
signs it or not. He may be a blot, radiating his 
dark influence outward to the very circumference of 
society or he may be a blessing, spreading benedic- 
tion over the length and breadth of the world, but a 
blank he cannot be.” Every lawyer who stands stead- 
fast by principle in these matters will exercise an 


influence, and in accordance with his prominence 
that influence will be great or small. But if every 


lawyer in the community, a consummation impossi 
ble, but devoutly to be wished, would set his face 
against the evils complained of, it would not be long 
before these conditions would be entirely changed. 

Just in proportion as the bar rouses itself, arises 
to the situation and demands of its members the ob- 
servance of proper ideals in these matters, in like 
proportion, I believe, will that influence make itself 
manifest by practical freedom from general munici- 
pal corruption. 

The lawyers in all times have been leaders in all 
great sociological movements. 
measure to blame demanding im- 
provements, this should only make them the more 
eager to lead. 
Even one. 


If they are in great 
for conditions, 
Even a few can accomplish much. 
It was Benjamin Franklin who said: “ It 
is incredible the quantity of good that may be done 
in a country by a single man who will make a busi- 
ness of it and not suffer himself to be diverted from 
that purpose by different avocations, studies and 
amusements.” 

This discussion involves no academic question of 
ethics, but the consideration of a burning practical 
question of first importance to the welfare—if not 








to the perpetuation—of our institutions. If, as jg 
undoubtedly the facet, so large a proportion of our 
people are congregated in our cities, and if the rights 
and liberties of the dwellers in our cities have been 
taken away by the system described, and if we, as 
lawyers, whether to blame or not, for the conditions 
now existing, have the power to change those condi- 
tions, then the call to arms should ring in every law. 
yer’s ear. 

If these conditions in our cities continue, our city, 
our State, our nation, our very existence as a free 
people, are thereby imperiled, and the danger im. 
pending is no mere chimera of an overheated imagi- 
nation, but an insidious, and none the less dangerous 
menace, recognizable and recognized by every stu: 
dent who has investigated municipal conditions dur 
ing this generation. 

Who would not wish to be proud of his city; to 
boast of the honesty and efficiency of its government; 
to point to its civie advancement and betterment; to 
speak with pride of the public officers’ devotion to 
the public service; to believe that the public moneys 
were applied for the publie’s good; to know that the 
city’s property was conserved for the city’s use; to 
realize that the people’s rights were safe with the 
that the people’s will was 
obeyed by the people’s choice; to feel a civic con- 


people; to be assured 
sciousness of love and pride and confidence in the 
greatness and goodness and accomplishment. of his 
city, and how many in this association at this time 
ean truthfully say, “In such a city T live?” 


7¢ 3° eee 


The Schmitz Decision in California. 
In to a request of the Sacramento 
(Cal.) Bee, Chief Justice Wm, H. Beatty, of the Su 
preme Court of that State, has given the following 
explanation of the reasons for the recent decision in 
the celebrated Schmitz case: 
Supreme Court of California. 
Justices Chambers, 
Century Club, corner Frank- 
lin and Sutter Streets. 
W. IL. Bearry, 
Chief Justice. 

SAN FRANctsco, Cal., April 20, 1908. 

Charles K. McClatchy, Esq., Sacramento, Cal.: 


responce 


Dear Sir.—My delay in answering your letter of 
March 81st has not been due to any reluctance on 
my part to satisfy, as far as T may be able to do s0, 
the desire of any candid reader of The Bee for a 
statement, comprehensible to “the man in the street,” 
of the real question decided by the Supreme Court 
in the Schmitz case, and of the reasons compelling 
that decision. On the contrary, I have been more 


than willing to repeat for publication the substance 
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as is of what [ have said In conversation to you and other nan in the Street - that every judge in this State, 
t open-minded inquirers as often as I have been asked as an essential prerequisite to the assumption of the 
ights about the matter; but the many pressing demands } office, must have taken and subscribed a solemn oath 
been upon my attention, both before and since the recent] to “support the Constitution of the United States 
— session of the Supreme Court at Los Angeles, have] and the Constitution of the State of California.” 
mine hitherto prevented me from recurring to the subject. Still less ought it to be necessary to contend that, 
ondi. With this apology for a delay, which T have more having taken this oath, he is bound by the most 
law. reasons to regret than the readers of The Bee, I shall | imperative obligation to observe it as long as he re- 
first endeavor to explain the reasons compelling a] tains the office. As to the extent of its meaning 
‘ decision apparently so contrary to the wishes and ex-} there may be a difference of opinion, but certainly it 
city, pectations of many of the best people of the State. } means as much as this: that he will enforce in behalf 
free In doing so I must be pardoned for restating some] of every litigant whose cause he adjudicates every 
- elementary propositions which our best people seem | right secured to him by either the State or Federal 
nag: not always to bear in mind, Constitution. To me it means much more than this, 
— Ours is a government of written laws enacted in ]'hut certainly it cannot mean less. 
stu: pursuance of a written Constitution—a government Now with respect to the Schmitz case: It happens 
der of laws and not of men, Our courts and judicial offi- } {hat not only the Constitution of California, but the 
cers are bound not only by the statutes which at-] Constitution of the United States, and, I believe, the 
3 to tempt to give exact definition to the rights and ob-] (‘onstitution of every State in the Union, contains 
ent; ligations of the citizens, and to those acts and omis- n express provision to the effect that no person 
; to sions to which are annexed the various penalties of | “ shall be deprived of life, liberty or property with- 
1 to death. imprisonment. fine. removal from office, ete., J cut due process of law.” From which it follows that 
leys but they are just as firmly bound by the statutes [| ro court in this State can sanction or uphold a con- 
the which in many important particulars preseribe rigid | viction of any felony (necessarily involving as it 
; to and unbending rules of procedure in civil and crimi- | (oes deprivation of liberty. if not of life) unless that 
the nal actions. These rules of procedure in criminal ac- } conviction has been obtained by “ due process of law.” 
was tions were not devised for the purpose of facilitating] No matter how clear and notorious the guilt of a de- 
-on- the escape of the guilty, but solely for the protec-* fendant in a criminal action may be, neither the Dis- 
the tion of the innocent. Being of human origin it is] trict Court of Appeal nor the Supreme Court. can 
his needless to say that they do not always accomplish | avoid reversing a judgment of conviction if it has 
ime the end desired. Despite the protection they throw] not been obtained by regular legal process—* the 
around an innocent person unjustly accused. such} law of the land,’ as it is expressed in Magna 
persons are often subjected to unmerited punishment, | Charta. 
and oftener still these necessary safeguards of the Now the point decided, and the only point decided, 
innocent serve to screen the guilty. But centuries | by the Supreme Court in the Schmitz case, was that 
of experience in England and the United States have] te had been convicted without due process of law, 
demonstrated that, when administered by capable | and if they were right in that conclusion, it follows 
nto and upright officers, they are promotive in the long] inevitably from what has been said, that they could 
Su run of a larger measure of justice, and an infinitely | »ot avoid affirming the decision, to the same effect, of 
ing larger measure of freedom and security, than the sys-} the District Court of Appeal. 
in tem of judicial procedure which they have replaced— The whole question. therefore, resolves itself into 
the system, that is to say, under which, in some Ori-] ‘his: What is essential to due process of law in a 
ental countries. the Cadi pr the Caliph was aceus- | -riminal action, and in what respect was there a 
tomed to determine causes. both civil and criminal.]} ‘ailure to pursue it in the case of Schmitz? There 
without any prescribed formalities, according to his} are many things essential to due process of law, but 
notion of equity and justice. Effieacious as that sys | in this ease it is necessary to consider only one, and 
r tem might be if we could always be secure of having] that is the necessity of a valid indictment or infor- 
judges as wise as Solomon and as impartial as Ha- | mation, 
roun al Raschid. we have chosen, and, as T think, Prior to the Constitution of 1879 a felony could 
wisely chosen, to bind our courts and judges by fixed} only be prosecuted by an indictment returned by a 
of rules of decision both as to substantive law and] vrand jury. Since the adoption of that Constitution 
on forms of procedure. ‘he prosecution may be either by indictment or infor- 
0, But whether wise or foolish. our choice has been} mation: but whichever course is pursued the same 
P 4 made. and it has been embodied in our Constitution. ] legree of certainty and precision is required in the 
” that fundamental law of the State made by the peo-] formal written accusation. 
rt ple themselves acting in their primary sapacity. and In the Schmitz case the accusation was presented 
rg which every judicial officer is sworn to obey. by a grand jury in the form of an indictment, and 
re It ought not to be necessary to remind even “ the ] it was essential to its validity that it should contain, 
ee 
J 
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among other things, a statement of the acts consti- 
tuting the offense, as defined by the statute, and that 
it should be “direct and certain” as to the offense 
charged and all its particulars so far as they were 
necessary to constitute the complete offense. These 
are all express statutory provisions prescribing the 
requisites of a valid indictment. 

The same statute, it is true, enjoins the courts 
to disregard “defects of form” in passing upon the 
sufficiency of an indictment, but the particulars here 
enumerated are matters of substance, not of form. 
No act or omission can be punished criminally in 
this State unless it has been made punishable by 
statute, and where the legislature, in defining a 
crime or offense, has made it to consist of several 
elements or ingredients, no defendant can be lawfully 
brought to trial for that offense in the absence of 
an indictment or information containing a direct and 
certain statement of every single fact which the legis- 
lature has included in its definition of the crime. 

So essential has this requirement ever been deemel 
to due process of law that our Penal Code, and all 
the acts that preceded it, borrowing in this particu- 
lar, as in many others, from the common law of Eng- 
land, have made elaborate provision for testing at 
various stages of the proceeding the sufficiency of 
the indictment or information, as I shall now procee 
to show. 

The next step after the return of an indictment 
essential to due process is the arraignment of the de- 
fendant, at which time the indictment is read and he 
is called upon to plead. He may at that time, in- 
stead of entering a plea of not guilty, demur to the 
indictment, which means that he may make any ob- 
jection to its validity which appears upon its face, 
and the court, in passing upon that objection, can 
consider no fact except those alleged in the indict- 
ment, and such other facts only as are within the 
judicial knowledge of all courts, 

On his arraignment Schmitz demurred on various 
grounds to the indictment charging him and Ruef 
jointly with the crime of extortion. Among the ob- 
jections urged by him at that time was this: That 
the facts stated in the indictment did not constitute 
a public offense, the meaning and point of which was 
that the indictment did not allege ‘all the elements 
or ingredients of the crime of extortion as defined 
by the statute, and specifically that it did not allege 
a threat to do an unlawful injury. 

The trial judge, being of the opinion that under 
the statutory definition of the crime of extortion the 
threatened injury need not be, aside from the mo 
tive of the threat, an unlawful one, overruled the 
demurrer and compelled the defendant to plead and 
go to trial. Now the effect of this ruling, if errone 
ous, was to render all the subsequent proceedings in 
the trial court absolutely vain and nugatory. For 
the statute again expressly provides that after a ver 
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dict of guilty, the defendant, when arraigned {oy 
judgment, must be asked if he has any legal cause 
to show why judgment should not be pronounred 
against him, and that he may then move in arrest 
of judgment upon the same grounds upon which he 
demurred to the indictment or information before 
entering his plea. 

In passing upon this motion, just as in ruling upon 
the demurrer, the court must confine its attention 
exclusively to the allegations of the indictment or 
information, and to those general facts of which 
courts take judicial notice. And if it then concludes 
that the accusation is invalid for failure to allege 
all the elements or facts constituting the offense 
charged, it must set aside the verdict; and this, not- 
withstanding the evidence adduced at the trial may 
have been amply suflicient to prove beyond a reason. 
able doubt all that was charged in the accusation 
and all that it failed to charge. 

In the Schmitz ease the defendant, after the ver- 
dict of guilty, moved in arrest of judgment, but his 
motion was denied and sentence of imprisonment im- 
The law and the Constitution then gave him 
the right of appeal, and the right to have reviewed 
by the appellate court the rulings upon his de- 
murrer and his motion in arrest of judgment—the 
right, in other words, to have it determined whether 
he had been convicted by due process of law. And 


| this, it is to be remembered, was a question alto- 
, gether independent of the question of his actual guilt, 


however clearly that may have been proved by the 
evidence adduced at the trial. It was a question to 
be decided, not upon a review of the evidence, but 
upon a cold comparison of the allegations of the in 
dictment with the terms of the statute defining the 
crime of extortion. So far as this ground of the ap 
peal is concerned all that the court had to do was 
to determine upon a proper construction of the stat 
ute, what the elements of the crime of extortion 
are, and by an inspection of the indictment to as- 
certain whether they were all alleged, If not, the 
judges were bound by their oaths to reverse the judg- 
ment of the Superior Court and to remand the cause 
with directions to dismiss the indictment. 

In the Distriet Court of Appeals, which in all 
criminal cases, except where a death sentence has 
been imposed, is the proper court of review, not only 
on these questions, but a number of other questions 
involving the rulings of the trial judge at and after 
the trial were considered and decided, and it was 
there held that several errors seriously prejudicial 
to the rights of the defendant had been committed in 
the course of the proceedings in addition to the error 
in overruling his demurrer to the indictment. 

3ut in the ‘petition for the rehearing of the cause 
in the Supreme Court no question, aside from a friv- 
olous objection to the regularity of the appeal, was 
presented for decision, except the proper construction 
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of the statute—the question, that is to say, whether, 
according to the statutory definition of the crime of 
extortion, it is necessary that the threat by which 
the party threatened is induced to part with his 
money or other property must be one to do an in- 
jury which aside from and independent of its evil, 
motive, would be unlawful—i. e., either punishable 
criminally or which would at least furnish a ground 
for a civil action for damages. 

I repeat, that the only question presented for de- 
cision was the question of statutory 
here stated, for it was never seriously contended be- 
fore the Supreme Court by the attorney-general, or 
by the district attorney of San Francisco, or by any 


construction 


of his assistants or deputies, or by the learned coun- 
sel, whose names are signed to the petition for a re. 
hearing, that the indictment did allege a threat to 
do an unlawful injury of the character indicated. 
What it did allege on this point, and all that it al- 
leged, was tht one E. E. Schmitz (without showing 
that he was mayor of the city, or that he had any 
official or other influence over the board of police 
commissioners greater than, or different from, that 
of the humblest private citizen), and one Abraham 
Ruef (without showing that he had any such power 
or influence), had told certain keepers of a restaurant 
that they could, and had threatened that they would, 
prevent them from obtaining a renewal of their li- 
cense to sell liquors, ete. The indictment, in other 
words, had no more force in legal contemplation than 
if it had been directed against Jack Stiles and Rich- 
ard Noakes, for, though the facts that Schmitz was 
mayor and Ruef the political boss of the city may 
have been as notorious in San Francisco as the fire 
or earthquake, no lawyer would contend for a mo- 
ment that they were facts of which a court could 
take judicial notice in passing upon the sufficiency 
of the indictment, 

If these facts had been alleged in the indictment, 
then indeed the court could have considered in that 
connection the charter of San 
Francisco which empower the mayor to appoint and 
remove at will the members of the board of police 
invest that board with 
discretion to issue or refuse licenses to sell liquors 
at retail, And if by means of these allegations or 
otherwise, it had been made to appear that the de- 


provisions of the 


commissioners, and which 


fendants had caused the applicants to believe that 
they could and would influence the police commission: 
ers to reject their application regardless of its mer- 
its, IT have never doubted that the indictment would 
have been sufficient, for this would have been a threat 
to do an unlawful injury—an injury which by rea- 





son of the corrupt abuse of official power employed 
to accomplish it, would have been actionable. 

But the court being obliged, as I have shown, to 
look exclusively to the face of the indictment in de- 


their house an improper place. 


against two private persons, could see nothing un- 
lawful in the threatened injury, for it could not be 
assumed that such private persons could prevent the 
issuance of the license otherwise than by adducing 
good reasons why, in the exercise of their discretion, 
the police commissioners should refuse it—as, for 
instance, that the applicants were unfit persons, or 
To oppose and pre- 
vent the issuance of a license on such grounds would 
be perfectly lawful in the absence of a corrupt or 
malicious motive, and therefore the question finally 
resolved itself into this: Did the purpose of the 
threat (the extortion of money) convert into an un. 
lawful injury that which, in the absence of such mo- 
tive, would not have been either criminal or action- 
able? The Supreme Court decided, as the District 
Court of Appeal had decided, that it did not, and 
this was all that it decided. It was in fact the only 
question presented for decision. 

For I repeat again, there was never any serious 
question as to the meaning of the indictment. It 
was practically conceded by counsel representing the 
people that the threatened injury was not unlawful 
unless the motive of the threat made it actionable. 
And the only fair and candid editicism of the opinion 
of the Court of Appeal adverse to its conclusion 
that I have seen—that of Professor Boke, of the State 
University—the only such criticism not based upon 
a gross misstatement or misconception of the ques. 
tion decided—shows very clearly that this was the 
only debatable question in the case. He, it is true, 
expressed the opinion that in this particular the sta. 
tute had been misconstrued, and it may be conceded 
that the point, of a new one, would have been fairly 
debatable, 

But it happens that the question was not new, 
either in this State or elsewhere. It had been de- 
cided by the Supreme Court of California after ela- 
borate argument, in a carefully considered opinion 
containing a review of the authorities, as long ago 
as 1893 in the case of Boyson v. Thorn, reported in 
the 98th volume of California Reports at page 578. 
The opinion in that case was prepared by the late 
Judge John Haynes, and concurred in by Jackson 
Temple, Niles Searls, T. B, MeFarland, J. J. DeHa- 
ven and W. F. Fitzgerald. Although the two surviv- 
ors of that group of judges may still be deemed le- 
gitimate objects of detraction, it will not be denied 
that the fame of the other four is secure, They have 
left behind them stainless reputations for integrity 
in their public and private relations, and their pro- 
fessional ability and judicial fairness have never 
been questioned. 

Now what did they decide in that civil action 
where the sole question in the Schmitz case was di- 
T quote the language of the opin- 
ion from page 583: 

“Tt is a truism of the law that an act which does 


rectly involved? 





and seeing only a charge 


termining its validity, 
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not amount to a legal injury cannot be actionable 
because it is done with a bad intent.” 

Conceding, as it must be conceded, that courts 
in other jurisdictions have sometimes given expres- 
sion to a contrary view upon this question, it will 
be seen that it was not an open question in this 
State when the Schmitz case arose, and that the doc- 
trine of that case was not invented for the occas‘on, 
as certain organs of public opinion have not scrupled 
to charge. 

I have now, I think, fully answered your question 
as to what was decided in the Schmitz case and why 
that decision was unavoidable, and I will briefly re 
eapitulate: 

1. The particular crime of extortion involved in 
the Schmitz case as defined by the statute is not com- 
plete unless property is obtained by means of a 
threat to do an unlawful injury, 

2. It is not unlawful to oppose and prevent the 
issuance of a license to retail intoxicating liquors 
unless the means employed are unlawful. 

3. The indictment against Schmitz and Ruef could 
not be construed to allege a threat to prevent the is- 
suance of the license by unlawful means, and the mo- 
tive of the threat could not make that unlawful 
which aside from the motive would not be a legal in- 
jury. 

4. This last proposition upon which the whole 
ease turned has been the settled law of California 
ever since the case of Boyson v. Thorn, decided fifteen 
years ago. 

5. A valid indictment is essential to due process 
of law, and the Constitution of the State, and of the 
United States, which every judge has sworn to sup- 
port, forbid the deprivation of liberty except by due 
process of law. 

This is what was decided and the reason for the 
decision. It was not decided, as so many good peo 
ple have been induced to believe, that the acts pepu 
larly imputed to Schmitz and Ruef, and which the 
prosecution claim to have proved, did not constitute 
the crime of extortion. 

It has not been held that there is anything wrong 
with the law, but only that there has been a failure 
to charge the acts which the law makes punishable, 
and that there can be no valid conviction without a 
valid accusation. 

There remain some subsidiary or collateral ques- 
tions to be noticed, some that are suggested by your 
letter, and others that have been asked by more than 
one correspondent who preferred to remain annony- 
mous. 

First. Why, it has been asked, could not the court 
have taken into consideration the notorious facts that 


Schmitz was mayor of the city and Ruef the political 
boss of the party in possession of the city govern- 
ment? 








— 
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The answer to this question is that a judge who 
regards the obligation of his oath is, to quote the 
language of Governor Hughes of New York, “ nar. 
row enough to keep within the Constitution.” 

The Legislature of California by a constitutional 
law has enumerated the facts of which courts may 
take judicial notice, in the absence of proof, and "a 
necessary implication has excluded all others, includ- 
ing the fact that any particular person is mayor or 
political boss of any particular city. Necessarily, 
facts which must be proved where they are matters 
of proof must be alleged where they are matter of 
allegation, as in an indictment, 

It was for the express purpose of defining the 
power of courts as to the matters they could con- 
sider without allegation or proof that this law was 
passed, and they are bound to obey it. No lawyer 
supposes that they can disregard it, and no argument 
based upon such a supposition was ever advanced in 
support of the indictment by any of the learned gen- 
tlemen representing the people of the State. . 

Second. It has been frequently asked how the de- 
¢ision that Schmitz was illegally convineted can be 
reconciled with the judgment of the Supreme Court 
ousting him from the office of mayor because of his 
conviction? , 

It is reconciled by the express provisions of the 
State law and city charter concerning vacancies, by 
which an officer convicted of a felony is co instanti 
removed from his office. 

As to the tenure of the office an appeal does not 
operate a stay of proceedings, though the effect may 
be, as in this case, to relieve the defendant from other 
penal consequences of the conviction. 

Third. An anonymous critic demands an explana- 
tion of the reason why in this case the Supreme 
Court chose to ignore the following provision of the 
Penal Code: 
sufficient, 


“No indictment or information is in- 
nor can the trial or other proceeding 
thereon be affected by reason of any defect or imper- 
fection in matter of form which does not tend to the 
prejudice of a substantial right of the defendant 
upon its merits.” 

It was ignored because none of the learned gentle- 
men representing the people of the State, from the 
Attorney-General down to the youngest deputy in the 
district attorney’s office, ever thought of contending 
that the omission to allege in an indictment one of 
the essential elements of a crime as defined by the 
statute could be considered a defect or imperfection 
in matter of form. It is, on the contrary. very 
clearly a defect of substance which the court could 
not disregard, 

The San Francisco correspondent of The Bee not 
long ago referred to the case of Lee Look, in which 
this question was much considered, and where a con- 
viction of murder was reversed because the indict- 
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ment failed to charge that Lee Wing, the person al- 
Of 
course it appeared clearly enough from the evidence 
adduced at the trial the Lee Wing was the name of a 
Chinaman, but that proof could not mend the indict- 
ment, 

The decision in that case shows how strictly the 
Supreme Court has always felt itself bound by the 
requirement of due process in criminal cases, and is 
an additional proof that the doctrine of the Schmitz 
case was not invented for the occasion. 


leged to have been killed, was a human being. 


The case is 
reported in the 137th volume of California Reports, 
page 590. 

I know that a large class of well-meaning people 
regard this strict adherence to a rule of procedure 
as foolish and harmful, because they cannot appre- 
ciate the permanent value of a rule designed not only 
to secure to the defendant in a criminal action the 
clearest and amplest statement of the charge he is 
required to defend, but is of great importance in pro- 
moting the dispatch of business. 

When. such persons see that the strict enforcement 
of such a rule has caused what they deem a miscar- 
riage of justice in a particular case, they think it 
had refused to 
apply it, forgetting that if it were once allowed that 


would have heen better if the court 


a court might ignore or set aside the rule it would 
cease to be a rule; that one deviation would beget 
others; that it would be applied with greater or less 
strictness according to the temper and _ inclination 
in that the rule 
would mean one thing in one forum and something 


of the partieular judges; short, 
else in another, and perhaps bear a different meaning 
for different offenders in the same forum, 

They forget that if the integrity of a rule of pro- 
cedure imposed by the Legislature is once impaired 
by allowing that its enforeement is in the diseretion 
of the judges, that diseretion may be unwisely, arbi- 
trarily or oppressively exercised, and that the certain 
result will be a multiplicatiow of the sources of un- 
certainty and contertion in litigated causes; in short, 
that it it would 
cure; for none know better than those familiar with 


would breed more evils than ever 
legal procedure that even a poor rule is better than 
no rule. 

And finally it must be said these cavillers forget 
that when a rule of statutory law is to be abrogated 
or qualified it is for the Legislature to enact the re- 
peal or modification. 

But many no doubt share the opinion of my anony- 
mous correspondent, that the Legislature has licensed 
the courts of this State to set aside or relax all rules 
of procedure by the provisions of section 960 of the 
Penal Code, and the similar provisions of sections 
1258 and 1404. If so, they are entirely mistaken as 
to the scope and effect of those provisions, which re- 
late only to matters of form not affecting a substan- 


merous provisions of the Penal Code, but by the Con- 
stitution of the State, to be tried only upon a formal 
accusation in writing wliich charges every element of 
the statutory offense. 

There is much more that might be said in this 
connection; but my letter is already too long, and I 
only desire to say in conclusion that while in my 
opinion there are many respects in which our Code 
of Procedure might be greatly improved in the direc- 
tion of simplicity, the rule requiring certainty and 
precision in information and .indictments is a wise 
and necessary one. The cases are very rare in which 
any diflieulty is experienced in complying with the 
rule, and the mischief resulting from an occasional 


failure is trifling compared to the mischief that 
would result if the rule were set aside in favor of 


the discretion of courts, 
W. H. Beatty. 
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American Bar Association. 





PRELIMINARY REPORT ON CANONS OF PROFESSIONAL 


ETHICS.* 





I. 
PREAMBLE, 

In America, where justice reigns only by and 
through the people under forms of law, it is essential 
that the system for establishing and dispensing jus- 
tice not only be developed to a high point of practi- 
cal efficiency, but so maintained that there shall be 
absolute confidence on the part of the public in the 
fairness, the integrity and the impartiality of its 
administration; otherwise there can be no perma- 
nence to our republican institutions. Our profession 
is necessarily the keystone in the arch of republican 
government, and the future of the republic, to a great 
extent, depends upon our maintenance of the shrine 
of justice pure and unsullied, It cannot be so main- 
tained the and the motives of the 
members of our profession, who are the high priests 
of justice, are what they ought to be. 

The high moral duty devolving upon every mem- 
ber of the American bar has been declared by its 
great leaders in cogent utterances, constituting at 


unless conduct 


*'The committee of the American Bar Association 
on Code of Professional Ethies has prepared their 
preliminary report, stating such canons as they have 
agreed upon, which are reprinted in this number of 
the Albany Law Journal. 

The committee wishes all lawyers to make sugges- 
tions and criticisms and to forward same to the sec- 
retary of the committee, Mr. Lucian H. Alexander, 
713 Areade building, Philadelphia. The final report 
will be submitted at the annual meeting of the asso- 





tial right, such as the right secured not only by nu- 


ciation at Seattle, Wash., in August. 
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once the lofty source and the fitting preamble of this 
code of professional ethics. 

“There is certainly, without any exception, no pro- 
fession in which so many temptations beset the path 
to swerve from the line of strict integrity, in which 
so many delicate and difficult questions of duty are 
continually arising. There are pitfalls and mantraps 
at every step, and the mere youth, at the very outset 
of his career, needs often the prudence and self- 
denial, as well as the moral courage, which belong 
commonly to riper years. High moral principle is the 
only safe guide, the only torch to light his way 
amidst darkness and obstruction.”—George Shars 
wood. 

“Craft is the vice, not the spirit, of the profes- 
sion. Trick is professional prostitution. Falsehood 
is professional apostacy. The strength of a lawyer 
is in thorough knowledge of legal truth, in thorough 
devotion to the legal right. Truth and integrity can 
do more in the profession than the subtlest and wili- 
est devices, The power of integrity is the rule; the 
power of fraud is the exception. Emulation and zeal 
lead lawyers astray; but the general law of the pro- 
fession is duty, not success. In it, as elsewhere in 
human life, the judgment of success is but the ver- 
dict of little minds. Professional duty, faithfully and 
well performed, is the lawyer’s glory. This is equally 
true of the bench and of the bar.”—Ryan, of Wiscon- 
sin. 

“Law is a deep science; its boundaries, like space, 
seem to recede as we advance; and though there be 
as much of certainty in it as in any other science, it 
is fit we should be modest in our opinions, and ever 
willing to be further instructed. Its acquisition is 
more than the labor of life, and after all can be with 
none. the subject of an unshaken confidence. In the 
language, then, of a late beautiful writer (Jameson). 
[ am resolved to ‘consider my own acquired knowl- 
edge but as a torch flung into an abyss, making the 
darkness visible, and showing me the extent of my 
own ignorance.’ ”—David Hoffman, 

“ Discourage litigation. Persuade your neighbors 
to compromise whenever you can. Point out to them 
how the nominal winner is often a real loser—in fees. 
expenses and waste of time. As a peacemaker, the 
lawyer has a superior opportunity of being a good 
Never stir up litigation. A worse man can 
searcely be found than one who does this. Who can 
be more nearly a fiend than he who habitually over- 
hauls the register of deeds in search of defects in 
titles, whereupon to stir up strife and put money in 
his pocket? A moral tone ought to be enforced in 
the profession which would drive such men out of 
it.’—Abraham Lincoln. 

“Nothing is more to be dreaded than maxims of 
law and reasons of State blended together by judicial 
authority. Among all the terrible instruments of 
arbitrary power decisions of courts, whetted and 


man. 








~caNantoen 


guided and impelled by considerations of policy, cut 
with the keenest edge, and inflict the deepest and 
most deadly wounds.”—James Wilson. 
“Justice is the great interest of man on earth.— 
Daniel Webster. 
II. 


THE CANON OF ETHICS. 


No code or set of rules can be framed, which will 
particularize all the duties of the lawyer in the yary. 
ing phases of litigation or in all the relations of pro- 
fessional life, The following canons of ethics are 
adopted by the American Bar Association as a gen- 
eral guide, yet the enumeration of particular duties 
should not be construed as a denial of the existence 
of others equally imperative, though not specifically 
mentioned : 

1, Duties of Lawyers to Courts and Judicial Off- 
cers.—The law enjoins respect for courts and for ju- 
dicial officers for the sake of the office, and not for 
the sake of the individual who for the time being 
administers its functions. A bad opinion of the in- 
cumbent, however well founded, cannot justify with- 
holding from him the deference due the office while 
he is administering it. The proprieties of the judicial 
station limit the ability of judges to defend them- 
selves, and in the discharge of their duties, courts 
and judicial officers always should receive the sup- 
port and countenance of the bar against unjust criti- 
cism and popular clamor. 

2. The Selection of Judges.—It is the duty of the 
bar to endeavor to prevent political considerations 
from outweighing judicial fitness in the selection of 
nudges. It should protest earnestly and _ actively 
igainst the appointment or election of those who are 
unsuitable for the bench; and it should strive to have 
elevated thereto only those 


willing to forego 


other employments. whether of a _ business, 
political or other character, which may em: 
barrass their free and fair consideration of 
questions before them for decision. « The as 


piration of lawyers for judicial position should be 
governed by an impartial estimate of their ability to 
add honor to the office and not by a desire for the 
distinction the position may bring to themselves, 

3. Attempts to Exert Personal Influence on the 
Court.—Marked attention and unusual hospitality on 
the part of a lawyer to a judge, uncalled for by the 
personal relations of the parties, subject both the 
judge and the lawyer to misconstructions of motive 
and should be avoided. A lawyer should not commu- 


nieate or argue privately with the judge as to the 
merits of a pending cause, and he deserves rebuke 
and denunciation for any device or attempt to gain 
from a judge special personal consideration or favor. 
A self-respecting independence in the discharge of 
professional duty, without denial or diminution of the 
courtesy and respect due to judge’s station, is the 
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only proper foundation for cordial ‘personal and offi- 
cal relations between bench and bar. 

4, When Counsel for an Indigent Prisoner.—A law- 
yer assigned as counsel for an _ indigent prisoner 
ought not to ask to be excused for any trivial reason, 
and should always exert his best efforts in his be- 
half. 

5. Defending One Whom Advocate Believes to be 
(juilty—A lawyer may undertake with propriety the 
defense of a person accused of a crime, although he 
knows or believes him guilty, and having undertaken 
it, he is bound by all fair and honorable means to 
present such defenses as the law of the land permits, 
to the end that no person may be deprived of life or 
liberty but by due process of law. 

6. Adverse Inyuences and Conflicting Interests.—It 
is the duty of a lawyer at the time of retainer to dis- 
close to the client all the circumstances of his rela- 
tions to the parties, and any interest in or connection 
with the controversy, which might influence the client 
in the selection of counsel. 

It is unprofessional to represent conflicting inter- 
ests in the same suit or transaction, except by ex- 
press consent of all concerned given after a full dis- 
closure of the facts. Within the meaning of this 
canon, a lawyer represents conflicting interests when, 
in behalf of one client, it is his duty to contend for 
that which duty to another client requires him to 
oppose. 

The obligation to represent the client with undi- 
vided fidelity and not to divulge his secrets or con- 
fidences forbids also the subsequent acceptance of re- 
tainers or employment from others in matters ad- 
versely affecting any interest of the client with re- 
spect to which confidence has been reposed. 

7. Professional Colleagues and Conflicts of Opinion. 
—A client’s proffer of assistance of additional coun- 
sel should not be regarded as evidence of want of con- 
fidence, but the matter should be left to the determi- 
nation of the client after frank advice from counsel. 
A lawyer should decline association as colleague if 
If the 
lawyer first retained is relieved, another may come 
into the case, but efforts, direct or indirect, in any 
way to encroach upez the business of another lawyer 
are unprofessional, 

When lawyers jointly associated in a cause cannot 
agree as to any matter vital to the interest of the 
client, the conflict of opinion should be frankly stated 
to him for his final determination as to the course 
to be pursued, His decision should be accepted un- 
less the nature of the difference makes it impractic- 
able for the lawyer whose judgment has heen over- 
In this event it is 


it is objectionable to the original counsel. 


tuled to co-operate effectively. 
his duty to ask the client to relieve him. 

8. Advising Upon the Merits of a Client’s Cause.— 
A lawyer should endeavor to obtain full knowledge 
of his client’s cause before advising thereon, and he 


is bound to give a candid opinion of the merits and 
probable result of pending or contemplated litiga- 
tion. The miscarriages to which at times justice is 
subject, by reason of surprises and disappointments 
in evidence and witnesses, and through mistakes of 
juries and errors of courts, even though only occa- 
sional, admonish lawyers to beware of bold and con- 
fident assurances to clients, especially where the em- 
When- 
ever the controversy will admit of fair adjustment, 
the client should be advised to avoid or to end the 
litigation. 

9. Negotiations with Opposite Party.——A lawyer 
should not in any way communicate upon the sub- 
ject of controversy with a party represented by coun- 
sel; much less should he undertake to negotiate or 
compromise the matter with him, but should deal 
only with his counsel, It is incumbent upon the law- 
yer most particularly to avoid everything that may 
tend to mislead a party not represented by counsel, 
and he should not undertake to advise him as to the 
law, 

10. Business Clients.—Lawyers 
should avoid becoming either borrowers or creditors 
of their clients; and they should scrupulously re- 
frain from bargaining about the subject matter of 
their litigation. 

11. Dealing with Trust Property.—Money of the 
client or other trust property coming into the posses- 
sion of the lawyer should be reported promptly, and 
except with the client’s knowledge and consent should 
not be commingled with his private property or be 
used by him. 

12. Firing the Amount of the Fee.—In fixing fees, 
lawyers should avoid which overestimate 

neir advice and services, as well as those which un- 
lervalue them. A client’s ability to pay cannot jus- 
tify a charge in excess of the value of the service, 
though his poverty may require a less charge, or 
even none at all, The reasonable requests of brother 
lawyers, and of their widows and orphans without 
ample means, should receive special and kindly con- 
sideration, 

In determining the amount of the fee, the follow- 
ing element should be considered: (1) The time and 
labor required, the novelty and difficulty of the ques- 
tions involved and the skill requisite properly to con- 
duct the cause; (2) whether the acceptance of em- 
ployment in the particular case will preclude the 
lawyer’s appearance for others in cases likely to arise 
out of the transaction, and in which there is a reason- 
able expectation that otherwise he would be em- 
ployed, or will involve the loss of other business 
while employed in the particular case or antagonisms 
with other clients; (3) the customary charges of the 
bar for similar services; (4) the amount involved in 
the controversy and the benefits resulting to the cli- 


ployment may depend upon such assurance. 


Dealings with 


charges 





ent from the services; (5) the contingency or the 
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certainty of the compensation; and (6) the character 
of the employment, whether casual or for an estab- 
lished and constant client. No one of these consid- 
erations in itself is controlling. They are mere 
guides in ascertaining the real value of the service. 

In fixing fees it should never be forgotten that the 
profession is a branch of the administration of jus- 
tice and not a mere money-getting trade. 

13. Contingent Fees.—Contingeut fees may be con- 
tracted for, but they lead to many abuses and should 
be under the supervision of the court. 

14. Suing a Client for a Fee.—Controversies with 
clients concerning compensation are to be avoided by. 
the lawyer so far as shall be compatible with his 
self-respect and with his right to receive reasonable 
recompense for his services; and lawsuits with cli- 
ents should be resorted to only to prevent injustice, 
imposition or fraud, 

15. How Far a Lawyer May Go in Supporting a 
Client’s Cause.—Nothing operates more certainly to 
create or to foster popular prejudice against lawyers 
as a class and to deprive the profession of that full 
measure of public esteem and confidence which be- 
longs to the proper discharge of its duties than does 
the false claim, often set up by the unscrupulous in 
defense of questionable transactions, that it is the 
duty of the lawyer to do whatever may enable him 
to succeed in winning his client’s cause. 

A lawyer “owes entire devotion to the interest of 
his client, warm zeal in the maintenance and de- 
fense of his cause and the exertion of the utmost skill 
and ability,” to the end that nothing may be taken or 
withheld from him, save the rules of law, legally ap- 
plied. Nevertheless, it is steadfastly to be borne in 
mind that the great trust is to be performed within 
and not without the bounds of the law. The office of 
attorney does not permit, much less does it demand 
for any client, violation of law or any manner of 
fraud or chicanery. No lawyer is justified in sub- 
stituting another’s conscience for his own. A _ law- 
yer should not do for a client what his sense of honor 
would forbid him to do for himself. 

16. Restraining Clients from Improprieties.—A 
lawyer should use his best efforts to restrain and to 
prevent his clients from doing those things which the 
lawyer himself ought not to do, particularly with 
reference to their conduct towards courts, judicial 
officers, jurors, witnesses and suitors, If a client 
persists in wrongdoing to the detriment of the admin- 
istration of justice, the lawyer should 
their relation. 

17. Ill-feeling and Personalities Advo- 
cates.—Clients, not lawyers, are the litigants. What- 
ever may be the ill-feeling existing between clients, it 
should not be allowed to involve counsel in their con- 
duct and demeanor toward each other or toward suit 
ors in the case. All personalities between counsel 
should be scrupulously avoided. In the trial of a 


terminate 


Between 








cause it is indecent to allude to the personal history 
or the personal peculiarities and idiosyncrasies of 
counsel on the other side, Personal colloquies be. 
tween counsel which cause delay and promote up. 
seemly wrangling should also be carefully avoided, 
18. Treatment of Witnesses and Litigants.—A lay. 
yer should always treat adverse witnesses and _ suit 
ors With fairness and due consideration, and he should 
never minister to the malevolence or prejudices of a 
The client 
cannot be made the keeper of the lawyer’s conscience 


client in the trial or conduct of a cause. 
in professional matters. He cannot demand as of 
right that his counsel shall abuse the opposite party 
or indulge in 


offensive personalities. 


speech is not excusable on the ground that it is what 


Improper 


the client would say if speaking in his own behalf. 

19. Appearance of Lawyer as Witness for His Cli- 
ent.—When a lawyer is a witness for his client, ex- 
cept as to merely formal matters, such as the attes- 
tation or custody of an instrument and the like, he 
should leave the trial of the case to other counsel. 
Except when essential to the ends of justice, a law- 
yer should avoid testifying in court in behalf of his 
client. Similarly it is improper for a lawyer to as- 
sert in argument his personal belief in his client’s 
innocence or the justice of his cause, 

20. Newspaper Discussion of Pending Litigation.— 
Newspaper publication by a lawyer as to pending or 
anticipated litigation may interfere with a fair trial 
in the courts and otherwise prejudice the due admin- 
istration of justice. Generally they are to be con- 
demned. If the extreme circumstances of a particu- 
lar case justify a statement to the public, it is un- 
professional to make it anonymously. An ex parte 
reference to the facts should not go bevond quotation 
from the records and papers on file in the court; but 
even in extreme cases it is better to avoid any ex 
parte statement. 

21. Punctuality and Expedition —Lawyers owe it 
to the courts and to the public, whose business the 
courts transact, as well as to their clients, to be 
punctual in attendance, and to be concise and direct 
They 
should try their cases on the merits, and should not 
resort to any legal technicalities not necessary to es- 
tablish the merits. 

22. Candor and Fairness.—The conduct of the law- 
ver before the court and with other lawyers should 
be characterized by candor and fairness. 


in the trial or disposition of their causes. 


It is not candid or fair for the lawyer in opening 
his case, to mislead his opponent by concealing or 
withholding positions upon which he then intends 
finall¥ to reply; or in argument to assert as a fact 
that which has not been proved; or knowingly to 
misquote the contents of a paper, the testimony of a 
witness, the language or the argument of opposing 
counsel, or the language of a decision or a text-book; 
or with knowledge of its invalidity, to cite as au- 
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thority a decision that has been overruled, or a sta- 
tute that has been repealed. 

It is unprofessional and dishonorable to deal other 
than candidly with the facts in taking the state- 
ments of witnesses, in drawing affidavits and other 
documents, and in the presentation of causes. 

A lawyer should not offer evidence, which he knows 
the court should reject, in order to get the same be- 
fore the jury by argument for its admissibility, nor 
should he address to the judge arguments upon any 
point not properly calling for determination by him. 
Neither should he introduce into an argument, suit- 
ably addressed to the court, remarks or statements 
intended to influence the jury or bystanders, 

These and all kindred practices, appropriately 
termed “ pettifoggery,” are unprofessional and un- 
worthy of an officer of the law charged, as is the law- 
yer, With the duty of aiding in the administration of 
justice. 

23. Attitude Toward Jury.—All attempts to curry 
favor with juries by fawning, flattery or pretended 
solicitude for their personal comfort are unprofes- 
siontl, Suggestions of counsel, looking to the com- 
fort or convenience of jurors. and propositions to dis- 
pense with argument, should be made to the court 
out ot the jury’s hearing. A lawyer must never con- 
verse privately with jurors about the case; and both 
befcre and during the trial he should avoid commu- 
nicating with them, even as to matters foreign to the 
cause, 

24. Riaht of Lawyer to Control the Incidents of 
the Trial_—As_ to matters pending the 
trial, not affecting the merits of the cause. or work- 
ing substantial prejudice to the rights of the client. 
such as foreing the opposite lawyer to trial when he 


incidental 


is under affliction or bereavement; forcing the trial 
ona particular day to the injury of the opposite law- 
yer when no harm will result from a trial at a dif- 
ferent time; agreeing to an extension of time for 
signing a bill of exceptions, cross interrogatories and 
the like, the lawyer must be allowed to judge. In 
much matters no client has a right to demand that 
his counsel shall be illiberal, or that he do anything 
therein repugnant to his own sense of honor and 
propriety, 

25. Taking Technical Advantage of Opposite Coun- 
sel; Agreements with Him.—A lawyer should not ig- 
nore known customs or practice of the bar or of a 
particular court, even when the law permits, without 
giving timely notice to the opposing counsel. As far 
as important agreements. affecting the 
tights of clients, should be reduced to writing: but 
it is dishonorable to avoid performance of an agree- 
ment fairly made because it is not reduced to writ- 
ing, as required by rules of court. 

26. Professional Advocacy Other Than Before 
Courts—A lawyer openly, and in his true character 
may render professional services before legislative or 


possible, 





other bodies, regarding proposed legislation and in 
advocacy of claims before departments of the govern- 
ment, upon the same principles of ethics which jus- 
tify his appearance before the courts; but it is un- 
professional for a lawyer so engaged to conceal his 
attorneyship, or to employ secret personal solicita- 
tions, or to use means other than those addressed to 
the reason and understanding to influence action. 
27. Advertising, Direct or Indirect,—The most wor- 
thy and effective possible, even for 
a young lawyer, and especially with his brother law- 
yers, is the establishment of a well-merited reputa- 
tion for professional capacity and fidelity to trust. 
This cannot be foreed, but must be the outcome of 
character and conduct, The publication or circula- 
tion of ordinary simple business cards, being a mat- 
ter of personal taste or local custom, and sometimes 
of convenience, is not per se improper. But solicita- 
tion of business by circulars, or advertisements, or 
by personal communications or interviews, not war- 
ranted by personal relations, is unprofessional. It is 
equally unprofessional to procure business by indi- 
rection through touters of any kind, whether allied 
real estate firms or trust companies advertising to 
secure the drawing of deeds or wills or offering re- 
tainers for executorships or trustee- 
ships to be influenced by the lawyer. Indirect adver- 
tisement for furnishing or inspiring 
newspaper comments concerning causes in which the 
lawyer has been or 


advertisement 


in exchange 


business by 
is engaged, or concerning the 
manner of their conduct, the magnitude of the in- 
terests involved, the importance of the lawyer’s posi- 
tious, and all other like self-laudation, defy the tra- 
ditions and lower the tone of our high calling, and 
are intolerable, 

28. Stirring up Litigation, Directly or Through 
Agents.—It is unprofessional for a lawyer to volun- 
teer advice to bring a law suit, except in rare cases 
where ties of blood relationship or trust make it his 
duty to do so, Not only is stirring up strife and 
litigation unprofessional, but it is disreputable in 
morals, contrary to publie policy and indictable at 
common law. No one should be permitted to remain 
in the profession who hunts up defects in titles or 
other causes of action and informs thereof in order 
to be employed to bring suit, or who breeds litiga- 
tion by seeking out those with claims for personal 
injuries or those having any other grounds of action 
in order to secure them as clients, or who employs 
agents or runners for like purposes, or who pays or 
rewards, directly or indirectly, those who bring or 
influence the bringing of such cases to his office, or 
who remunerates policemen, court or prison officials, 
physicians, hospital attaches or others who may suc- 
ceed, under the guise of giving disinterested friendly 
advice, in influencing the criminal, the sick and the 
injured, the ignorant or others, to seek his profes- 
sional services. A duty to the public and to the pro- 
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fession devolves upon every member of the bar, hav- 
ing knowledge of such practices upon the part of any 
practitioner, immediately to inform thereof to the 
end that the offender may be disbarred. 

29. Upholding the Honor of the Profession.—Law- 
yers should expose without fear or favor before the 
proper tribunals corrupt or dishonest conduct in the 
profession, and should accept without hesitation em- 
ployment against a member of the bar who has 
wronged his client. The counsel upon the trial of a 
cause in which perjury has been committed owe it to 
the profession and to the public to bring the matter 
to the knowledge of the prosecuting authorities, A 
lawyer should aid in guarding the bar against the 
admission to the profession of candidates unfit or 
unqualified because deficient in either moral charac- 
ter or education. He should strive at all times to 
uphold the honor and to maintain the dignity of the 
profession and to improve not only the law but the 
administration of justice. 

30. Justifiable and Unjustifiable Litigations—A 
lawyer must decline to conduct a civil cause or to 
make a defense when convinced that the purpose is 
merely to harass or injure the opposite party, or to 

_ work oppression and wrong. 

He may counsel and maintain only such actions 
and proceedings as appear to him just. His appear- 
ance in court should be deemed equivalent to an as- 
sertion, on his honor, that in his opinion his client 
is justly entitled to some measure of relief refused 
by his adversary. Upon that measure he may insist, 
though he disapprove his client’s character. 

31. Responsibility for Litigation.—No lawyer is ob- 
liged to act either as adviser or advocate for any 
person who may wish to become his client. He has 
the right to refuse retainers. Every lawyer must de- 
cide what business he will accept as counsellor, what 
causes he will bring into court for plaintiffs, what 
cases he will contest in court for defendants. The re- 
sponsibility for advising questionable transactions, 
for bringing questionable suits, for urging question- 
able defenses, is the lawyer’s responsibility, He can- 
not escape it by urging as an excuse that he is only 
following his client’s instructions. 

32. The Lawyer's Duty in Its Last Analysis.—No 
client, corporate or individual, however powerful, nor 
any cause, civil or political, however important, is 
entitled to receive, nor should any lawyer render, 
any service or advice involving disloyalty to the law 
whose ministers we are, or disrespect of the judicial 
office, which we are bound to uphold, or corruption 
ef any person or persons exercising a public office or 
private trust, or deception or betrayal of the public. 
When rendering any such improper service or advice, 
the lawyer lays aside his robe of office, and in his 
own person invites and merits stern and just con- 


demnation, Correspondingly, he advances the honor 


of his profession and the best interests of his client 





when he renders service or gives advice tending to 
impress upon the client and his undertaking exact 
compliance with the strictest principles of moral lay, 
He must also observe and advise his client to observe 
the statute law, though until a statute shall have 
been construed and interpreted by competent ad judi- 
cation, he is free and is entitled to advise as to its 
validity and as to what he-conscientiously believes 
to be its just meaning and extent. But above all a 
lawyer will find his highest honor in a deserved repu- 
tation for fidelity to private trust and to public duty, 
as an honest man and as a patriotic and loyal citizen, 


i? i@ BAR 
IIT. 
OATH OF ADMISSION. 


The general principles which should control the 
lawyer in the practice of his profession are clearly 
set forth in the following oath of admission to the 
bar, formulated upon that in use in the State of 
Washington, and which conforms in its main outlines 
to the “duties” of lawyers as defined by statutory 
enactments in that and many other States of the 
Union*—duties which they are sworn on admission 
to obey and for the wilful violation of which disbar- 
ment is provided: 

I do Solemnly Swear: 

{ will support the Constitution of the United 

States and the Constitution of the State of ————— 








I will maintain the respect due to courts of justice 
and judicial officers; 

I will counsel and maintain only such actions, pro- 
ceedings and defenses as appear to me legally debat- 
able and just, except the defense of a person charged 
with a public offense; 

I will employ for the purpose of maintaining the 
eauses confided to me such means only as are con- 
sistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false 
statement of fact or law; 

I will maintain the confidence and preserve invio- 
late the secrets of my client, and will accept no com 
pensation in connection with his business except from 
him or with his knowledge and approval; 

I will abstain from all offensive personality, and 
advance no fact prejudicial to the honor or reputa 





* Alabama, California, Idaho, Indiana, 
Iowa, Minnesota, Mississippi, Nebraska, North Da- 
kota, Oklahoma, Uregon, South Dakota, Utah, Wash 
ington and Wisconsin. The oaths administered on 
admission to the bar in all the other States require 
the observance of the highest moral principle in the 
practice of the profession, but the duties of the law- 
yer are not as specifically defined by law as in the 


Georgia, 





States named. 
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tion of a party or witness, unless required by a chennai opposition to the passage of this act, 


justice of the cause with which I am charged; 

[ will never reject, .from any consideration per- 
<onal to myself, the cause of the defenseless or op 
pressed, or delay any man’s cause for lucre or malice. 

So Here ME Gop, 

We commend this form of oath for adoption by the 
proper authorities in all the States and Territories. 





: 0; 


The Difference. 


“T will break his will,” said the wife, 
Though the lawyer shook his head; 
“JT did it many times living, 
And I'll do it now he’s dead. 
ll get every cent he had, 
As I got it in his life.” 
And she went to court and she broke his will, 
She was an experienced wife. 


“T’ll break her will,” said the husband, 
“Though obstinate she may be; 

Though she wants to rule, I'll teach her 
She’s found her master in me.” 

So he started to make her obey 
On the lines of his confident plan, 

sut quitted the job with a low, stifled sob, 
A sadder and wiser man, 


And this is the way it goes 
Since first the world began, 
Thé notion his will is the stronger 
Has been the delusion of man. 
A woman will have her way, 
But the man is trying still 
To find a way where he’ll have his say, 
And break the woman’s will. 
—Baltimore American. 





First Fruits of Reform. 


During the winter many laws were passed by the 
legislature with regard to the banks and trust com- 
panies, Of these, one of the most important provided 
that a financial institution was impaired, or which 
was unable for any reason to continue in business, 
should pass into the hands of the superintendent of 
the banking department, who was directed to retain 
such possession until the corporation or individual 
banker could resume business or affairs could be li- 
quidated. This was the adoption of the Federal sys- 
tem as applied to national banks. There was very 





especially by the politicians of New York city, for 
receiverships have been regarded as altogether the 
most desirable and mest valuable of party patronage. 
Out readers will remember with what alacrity Attor- 
ney-General Jackson rushed to court during the re- 
cent panic and applied for the appointment of receiv- 
ers on slight pretexts, and with what energy he re- 
sisted the discharge of receivers and the expeditious 
adjustment of the affairs of failed or crippled banks. 
Some of them may also remember that he denounced 
this particular legislation as “the worst that has 
ever been passed.” It is well known that political 
debts had been paid by receiverships; there have been 
many scandals in which men prominent in politics 
have been involved; but it is unnecessary to go into 
details for the whole State understands the situa- 
tion. 


The new law has just been tested. For forty-two 
days the State banking department has had charge of 
the Home Bank of Brooklyn, which was the first 
bank to fail after the new law went into operation. 
The bank has now been reopened, is again in charge 
of its officers, and the entire expense of administra- 
tion for these forty-two days by the State has been 
only $1,200. Under the old law, receivers were ap- 
pointed of the Williamsburg Trust Company, and 
early this week they went before a justice of the 
Supreme Court and asked for an allowance of $200,- - 
000 for their services. The court cut the amount to 
$40,000, which included all counsel fees. But if the 
affairs of this company had been administered under 
the new system the total cost of liquidation would 
not have exceeded $4,200. It might have been much 
less than that, for no doubt the experts of the State 
banking department could have adjusted the affairs 
of the company much quicker than the lawyers who 
were appointed to act as receivers, When the Knick- 
erbocker Trust Company failed, three receivers were 
appointed, held on to their positions for five months, 
and then secured from a justice of the Supreme Court 
an allowance of $300,000 for their services? An in- 
junction was procured and this amount has not yet 
been paid, but it is expected that if any reduction 
whatsoever is made, the receivers will get not less 
than $200,000. Under the new law the cost of this 
receivership would not have been more than $4,200. 
When receivers are appointed at the request of hun- 
gry and selfish politicians scandals and extravagance 
result; ordinarily, the receivers do nothing except 
to sign their names, leaving the actual work to the 
lawyers, and in some cases the lawyers have been 
relatives of the receivers. It will be seen, therefore, 
that a very important reform has been wrought 
which will be very greatly to the advantage of de- 
positors in banks and trust companies.—Rochester 
Post-Express. 
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Chancellor Kent. 


In an article in the Columbia Law Review for 
April, 1903, Judge John F. Dillon suggested that 
the memory of Chancellor Kent be honored by a 
statute, to be erected in this city or Albany. He 
called attention to the fact that the New York State 
Bar Association had approved of the project, a spe- 
cial committee having been appointed to take it in 
charge at the meeting in 1902. Judge Dillon said 
that the committee had made some progress and in- 
tended to prosecute the work with zeal and vigor. 
So far as we know, nothing tangible has, as yet, been 
accomplished, On April 8, 1903, we said: 

“We approve of the project to commemorate our 
great chancellor and commentator, and if it may be 
executed under the auspices of the American Bar 
Association, our own local associations may well 
merge their efforts in those of the national organi- 
zation, The monument should be erected somewhere 
in NeW York State, because Chancellor Kent’s home 
was here, and his judicial work was done in our 
courts. But his general services to American juris- 
prudence made him a national figure second only to 
Marshall in importance, and it would be most. fitting 
and graceful for the entire American bar to join in 
the tribute to his abiding usefulness to mankind.” 

Kent’s career has recently been called to mind by 
a very felicitous commemoration of “ Chancellor Kent 
at Yale,” in the Yale Law Journal (March and June, 
1908), by Hon. Macgrane Coxe. Kent was a graduate 
of Yale, and always cherished a strong sense of loy- 
alty and affection for his alma mater, Mr. Coxe’s 
monograph is principally devoted to bringing out this 
particular phrase of the eminent jurist’s life, The 
author feels constrained to apologize for his presen- 
tation in the following language: 

“ As I look back upon the pages of this paper I 
am reminded of the young lady who said that Hamlet 
and Othello were so full of quotations. I plead in 
extenuation, however, first, that it was best, wherever 
possible, that the chancellor should tell his own 
story; and, secondly, that where others so much bet- 
ter fitted than myself have contributed to illustrate 
and adorn that story, it was best that they should 
do it here.” 

In justification of Mr. Coxe’s method it may be 
said that the greatest biography in the English lan- 
guage was as far as possible constructed upon the 
same plan. Boswell had the advantage of actually 
hearing and recording many of the sayings of his 
hero. The best substitute for personal transcription 
of the hero’s sayings is the selection of characteristic 
and significant utterances. Mr. Coxe has chosen ex- 


tracts from Kent’s correspondence which exhibit the 
genial, lovable side of the man. He suggests that a 
comprehensive biography of 


the great chancellor 
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should be prepared by some competent person. He 
says: 

“Chancellor Kent has not yet had his due in this 
regard, In one sense this may not be regrettable, for 
the result may be all the more adequate for being 
delayed. The work will be a great one, requiring in 
its accomplishment great capacity, acquirement and 
devotion, but the proper accomplishment of it will 
not fail to bring high and lasting honor to him who 
shall achieve it, Who it shall be we cannot tell, 
But if we might respectfully venture a suggestion, it 
would be that we have in our own midst an honored 
professor and distinguished judge who possesses in 
such a high degree all the qualities of mind, and, in 
addition, such peculiar bonds of heredity and sympa- 
thy with the subject, that all things seem to point to 
him as pre-eminently qualified for this great task.” 

If this language had in view Judge Simeon E. 
Baldwin, of Connecticut, the suggestion is excellent. 

Mr. Coxe sums up Kent’s career in these words: 

“Who was this simple and unassuming gentleman 
who, year after year, was going back to meet. his 
friends and classmates under the elms of his beloved 
alma mater in this quiet and genial manner, keeping 
an account of expenditures, which it would be well 
for us, amid the extravagant tendencies of the pres 
ent day, to pause and consider? During all this 
time, while he had been indulging in and enjoying 
these wholesome associations of his college days, he 
had been steadily ascending to the highest pinnacle 
of an enduring fame. He had impressed his learning 
and his judgment upon the jurisprudence of his coun 
try and of the world, both upon the common law and 
the equity side, as perhaps no other man ever has. 
By his plain, plodding and highly instructed indus- 
try he had reduced to system and order our adminis 
tration of the common law, and he had laid deep and 
everlasting the foundations upon which have been 
built up the great, merciful and life-giving system 
of American equity jurisprudence; and he had at 
the same time given to the world a statement of and 
a commentary upon American law which had already 
challenged the admiration of men not only in his 
own country, but the world over, and which has since 
become daily more and more recognized as an im- 
mortal monument.”—N. Y. Law Journal.’ 


< 
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Report of Committee of N. Y. State Bar Asso- 
ciation on Contingent Fees. 


To the New York State Bar Association: 

The committee appointed to consider the abuses of 
the contingent fee begs to submit the following re- 
port: 

The resolution for its appointment was passed at 
the last meeting, and is as follows: 
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“Resolved, That a committee of one from each judi- 
cial district be appointed to take into consideration 
the abuses of the contingent fee, and report at the 
next annual meeting its opinion as to what steps, 
if any, can be taken for the better regulation 
thereof.” : 

The State of New York, having led the way in the 
legalization of the contingent fee, it was eminently 
fitting that the first inquiry of the kind should be 
made by this association. 

It is just sixty years ago since that departure 
from the traditions of the profession took place, and 
the time has arrived when it is a call of duty to 
ascertain what lessons are to be drawn from the ex- 
perience of those years. Not duty only. It is the 
interest of every member of the profession, who 
wishes to retain the position of the sought rather 
than to be forced into that of the seeker. For the 
law’s permission to the client to agree with his at- 
torney that the latter’s compensation may be paid 
out of the proceeds of the litigation has at times 
become perverted into a supposed right of the attor- 
ney to propose bargains to the client for a share of 
the recovery. This has, in many cases, so whetted 
the lust for gain that the ancient and honorable 
appellation, solicitor, has taken on a new and sinis- 
ter meaning, Instead of professional solicitors in 
chancery, we now number in our ranks many unpro- 
fessional solicitors of litigation. Unless something 
is done to check this unseemly rivalry, the “ runner ” 
will take his place with the stenographer and the 
clerk as a part of the lawyer’s staff. 

Your committee, after much discussion and delib- 
eration, has reached the conclusion that the contin 
gent fee ought not to be abolished, but that it can be 
regulated, It believes that the abuses, which have 
resulted from its legalization, have arisen from a 
negleet to provide proper safeguards. The justifica- 
tion for the contingent fee is summed up in one 
phrase, “The poor man’s fee.” And that justifica- 
tion remains as potent now as sixty years ago. The 
abuses have come because what was intended as the 
poor man’s fee has too often been seized as the law- 
yer’s opportunity. It is to be remembered that the 
legalization of the contingent fee took place shortly 
after the beginning of that which we now call the 
age of machinery. With the advent of steam and 
the vast variety of machines for its application to 
the service of mankind, came a multitude of casual- 
ties. This resulted in bringing into our higher 
courts a class of litigants, whose litigation thereto- 
fore had only involved controversies in small trans- 
actions, occupying the attention of minor courts, and 
calling for the services of inexpensive lawyers. In 
the new era brought about by steam the poor man 
found himself pitted, not against another poor man, 
but against corporatiens entrenched in wealth and 


pendent upon his daily wage for his daily bread, 
who, by an injury from some machine, stationary or 
in motion, was deprived of his ability to earn that 
wage. Thus resulted a great crop of litigation by 
the poor against the powerful, in which the former 
started at a disadvantage, unless he were enabled to 
command services for which he had no means to pay. 
The injury which called for redress had deprived 
him of the only means he had. Thus it became im- 
perative to provide for the compensation of his at- 


\ Pa . sys . 
orney out of the proceeds of his litigation. There 


was no other way. Now, if a client cannot pay his 
attorney for services in conducting his cause except 
out of its fruits, it is perfectly fair that the attor- 
ney should receive an increased amount for the risk 
he runs of getting no remuneration at all. 

For these reasons your committee was forced to 
confine its attention to the question of regulation, 
rather than abolition. In doing so it has been 
guided by the following propositions: 

(1) The temptation to make improper bargains, 
with their resulting deteriorating influence upon the 
profession, should be candidly admitted. 

(2) The abuses to which they have given rise 
should be faithfully stated. 

(3) Those abuses are a direct outcome of undue 
solicitation, for that they have only arisen in con- 
nection therewith, and such solicitation was never 
intended to be sanctioned by an enactment, which 
merely permitted attorney and client to make an 
agreement as to the former’s compensation for ser- 
viees actually rendered. 

(4) The profession should be urged to present a 
sterner face against these abuses. 

(5) In any attempt to lessen them, it should be 
recognized that they cannot be done away with by a 
stroke of the pen, 

(6) The only practicable method of regulation at 
the present time is by placing in the Code of Civil 
Procedure a clear declaration of the court’s super- 
visory power over such agreements, coupled with pro- 
visions for the use of that power. 

Your committee has prepared a proposed supple- 
ment to section 66 of the Code, which is herewith 
appended, marked A. 

It has also prepared a short statement of the com- 
mon law of England and of this State prior to 1848, 
hereto appended, marked B. 

Also a statement of the legislation of 1848 and 
the amendments thereto, hereto annexed, marked C. 

Also a resume of the decisions of our courts con- 
cerning such agreements, hereto annexed, marked D. 

Also a specification of the abuses in question, 
hereto annexed, marked E. 

And three resolutions, which it submits for adop- 
tion by the association, hereto annexed, marked F, 

In view of the grave nature of the abuses enumer- 
ated in Appendix E, it can hardly be urged that the 





power. Generally speaking it was the poor man, de- 
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proposed amendment of the Code is too drastic. It 
only endeavors to facilitate the exercise of the un- 
doubted power of the court, already existing, but not 
often invoked, to nullify unconscionable agreements 
between attorney and client. The committee aims on 
the one hand to control an unfair attorney, and on 
the other to protect a fair one, It is believed that 
no right-minded lawyer can possibly oppose a meas- 
ure of this sort. Against the criticism that it is 
not drastic enough, the committee simply wishes to 
enter the plea that the vicious customs of a genera- 
tion cannot be rooted out in a day, and that it is not 
feasible at the present time to do more than has 
here been attempted. 


No doubt it would be well, both for the profession 
and for the community, if the practice of improper 
solicitation could be done away with by making it a 
misdemeanor, as has been done in Alabama. No 
movement in that direction ought, however, to be at- 
tempted without consideration of a very serious 
counter-abuse. Your committee refers to the prac- 
tice, now become notorious, of unscrupulous agents 
of railroad corporations seeking out injured persons, 
and, through chicanery and fraud, obtaining from 
them; in the moment of their pain and suffering, re- 
leases on insufficient consideration. It is true that 
when such a release is pleaded in court, it is usually 
brushed aside as of no effect. But it would not be 
fair to deprive such sufferers of even the volunteered 
services of an attorney, if the result is to leave 
them a prey to the unopposed intrusions of such 
agents, Those who suffer most from casualties are 
the very members of the community who are least 
able to help themselves; and they seldom know 
where to go for effective aid. 


However deteriorating the system of undue solici- 
tation may be in its influence upon our profession, 
it cannot be forgotten that up to the time when the 
age of machinery came in, the law of negligence had 
only occupied a small part of the attention of our 
courts, and it has since then been developed largely 
as a result of the custom of solicitation. We now 
have a vast body of law regulating the duties of citi- 
zens to each other, not resting on contract, and which 
it is safe to say would never have come into being 
except for the legalization of the contingent fee. 
Many a poor person has obtained redress who other- 
wise might never even have known that he had a 
right to it. 


In respect of settlements after suit without notice 
to the attorney, your committee is of opinion that, 
if the proposed check on improper conduct of an at- 
torney is enacted, justice requires that the attorney, 
whose conduct is fair, should be protected against 
settlement behind his back; and to that end it 


recommends an addition to section 66, as set forth 
in Appendix A. 








In limiting its proposed regulation to negligence 
cases, your committee has not been unmindful of 
abuses resulting from contingent fees in other kinds 
of litigation. But it has been thought expedient not 
to attempt too much. Should the legislature think 
best to extend those regulations to all classes of 
suits, your committee would be in hearty accord. 
The court already has undoubted power to annul 
champertous and unconscionable agreements, 

With a reminder in the Code of the court’s super- 
visory power over contracts between attorney and 
client, with a way pointed out for its summary ex- 
ercise in accident cases, and with protection given to 
the attorney against secret settlements, the commit- 
tee believes that there will come into existence a set 
of regulations, devised by the courts as the needs 
arise, which will be effective as a deterrent influence 
against improper conduct on the part of its attor- 
neys, This will in time bring about a situation, in 
which the generation coming after us may do more 
to stop the abuses than your committee thinks now 
feasible. 

All of which is respectfully submitted. 

Dated January 24, 1908, 

JouHN Brooks Leavitt, First District. 
Epwarb M. Sueparp, Second District. 
A. T. CLEARWATER, Third District. 
RicuHarp L. HAnp, Fourth District. 
W. P. Goovette, Fifth District. 
FRANK IRVINE, Sixth District. 

Joun M. Davy, Seventh District, 
SIMON FLEISCHMANN, Eighth District. 
Wm. Cuurcu Osporn, Ninth District. 


APPENDIX “ A.” 
AMENDMENTS OF THE CODE OF 
PROCEDURE. 
First.—After section 66, add a new section to be 
called section 66a, 


PROPOSED CIVIL 


No contract between attorney and client whereby 
the attorney is to receive any specified proportion of 
a recovery, or its equivalent, in any action to recover 
damages for a personal injury or death resulting 
from negligence, shall be valid unless in writing and 
signed by all the parties thereto, nor unless the at 
torney shall have been retained without undue or 
improper solicitation on his part or behalf. Such 
contract shall be in duplicate, one of which shall be 
given by the attorney to the client, All such con- 
tracts shall, on motion of the client or of the attor- 
ney, or upon the court’s own motion, be subject to 
scrutiny, approval, modification or cancellation by 
the court in which the action is pending, in a sum- 
mary proceeding to be held in the presence of the in- 
terested parties, or upon notice to them at the close 
of the trial of any such action, or at any other stage 
thereof; and the court upon the retirement of the 
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jury, shall inquire of the attorney for the plaintiff 
whether he has such a contract and shall, in its dis- 
cretion, require him to produce it. On any such 
hearing the court may inquire into the circumstances 
under which such contract was obtained, and into the 
character of the claim and the nature of the services 
rendered or to be rendered, and shall pass upon the 
reasonableness of such contract. If in view of all the 
circumstances existing at the time of the hearing the 
court deems the stipulated compensation excessive, it 
may reduce the same; and if it shall appear that 
the contract was the result of undue.or improper 
solicitation by or on behalf of the attorney, or was 
obtained by any fraud, collusion, deception or other 
misconduct, it may refuse any compensation to the 
attorney, and it shall certify the facts to the Appel- 
late Division of the Supreme Court of the depart- 
ment in which the case is pending for such proceed- 
ings by way of discipline of the attorney as may 
be proper. Where such an action is settled before 
or after trial, the attorney for the plaintiff must ap- 
ply to the court at Special Term for an order allow- 
ing him the compensation agreed upon in the con- 
tract, and upon such application the same _ proceed- 
ing shall be had -and the court shall have the-same 
power as in the case of an investigation above pro- 
vided for. An order shall be entered upon the deci- 
sion of the court upon any motion or investigation 
herein provided for, and any contract, or a copy 
thereof, which has been made the subject of such 
investigation shall be filed with the clerk of the 
court at the time of the entry of such order. This 
section shall apply only to contracts made after it 
goes into effect. 

Second.—Add to section 66 the following: 

No settlement between any of the parties to an 
action shall be valid as to them or their attorneys 
unless consented to in writing by the attorneys for 
the parties thereto, or, in case of the refusal of any 
of such attorneys, upon approval by the court in 
which the action is pending on notice to such attor- 
neys, 


APPENDIX “B.” 
Tuk RULE IN ENGLAND, AND IN THIS STATE PRIOR TO 
1848, 


The English rule has always been that the services 
of lawyers within the bar are considered as honorary, 
and no action can be brought to recover their value 
(see 3 Black. Com. 28, and cases cited in 3 Am. & 
Eng. Encyl. of Law, 414; also article in 2 Am. Law 
Reg. N. S. 357), and an express contract between 
barrister and a client concerning the former’s com- 
pensation is void. (Kennedy v. Brown, 13 C. B. N. 
8. 677.) This was a suit to recover a stipulated con- 
tingent fee of £20,000. The briefs of counsel are given 
at length, The opinion of the court goes into the 





question fully. All the English learning on this sub- 
ject may be found there. 

This rule does not apply to Canada, and the Eng- 
lish courts will enforce such contracts made in Can- 
ada pursuant to Canadian custom. (Regina v. Dou- 
tex, L. R. 9 App. 751.) This case is interesting as 
showing that the English rule is purely conventional, 
and that such contracts are not thought immoral 
per se, Attorneys, conveyancers and special plead- 
ers below the bar may sue for their fees. (Poucher 
v. Norman, 3 B. & C. 744; Steadman v. Hochley, 
553.) 

The subject is largely regulated by statute. (See 
the Solicitor’s Remuneration Act of 1881.) 

In this State, prior to 1848, both attorneys and 
counsellors could sue clients on quantum meruit, 
but express contracts to pay specific sums were not 
allowable. 


APPENDIX “C.” 
THE LEGISLATION OF 1848, AND SINCE. 


In the Code of Practice, generally known as the 
Field Code, and first passed in 1848 (chapter 379 of 
the Laws of 1848), it was provided in section 258 
that : 

“ All existing rules and provisions of law restrict- 
ing or controlling the right of a party to agree with 
an attorney, solicitor or counsel for his compensation 
are repealed; and hereafter the measure of such 
compensation shall be left to the agreement, express 
or implied, of the parties.” 

That Code was revised in the following year (chap- 
ter 438 of the Laws of 1849), and the provision last 
quoted was re-enacted in section 303 of that act. 

No change was made until the Code of Civil Pro- 
cedure was enacted in 1876, when the rule reap- 
peared in section 66, as follows: 

“The compensation of an attorney or counsellor 
for his services is governed by agreement, express or 
implied, which is not restrained by law.” 

The last clause is ambiguous. It could not have 
been intended as an enactment that there is no re- 
straint at all, Surely the Legislature did not intend 
to deliver the client into his attorney’s power, bound 
hand and foot. The words “which is not restrained 
by law” are to be construed in a Throopian sense. 

In chapter 542 of the Laws of 1879, at page 617, 
section 66 was amended by adding a second sentence 
not material here. In 1899 (chapter 61), it was fur- 
ther amended by inserting in the amendment of 
1879, the words “ final order” after the word “ judg- 
ment” in such added sentence, and by adding the 
last three sentences of the section as it now appears, 
none of which amendments are pertinent. As to sec- 
tions 72, 73 and 74, and their effect upon our law 
of champerty ‘and maintenance, see the next appen- 





dix. Maintenance, under the English law, was as- 
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sisting another to prosecute or defend a suit, Cham- 
perty was that kind of maintenance which involved 
a bargain to obtain part of the thing in dispute. 
(See Sedgwick v. Stanton, 14 N. Y, 289.) The for- 
mer law of this State as to maintenance was very 
much changed by 2 Revised Statutes, 691, sections 
5, 6 and 7. In the case just cited, at page 301, Sel- 
den, J., says: “ Not a vestige of the law of mainte- 
nance including that of champerty, now remains in 
this State, except what is contained in the Revised 
Statutes.” In 1879, section 74 was amended by add- 
ing the permission for attorneys and counsellors to 
divide the compensation; and in 1907 it was again 
amended by inserting after the words, “for the pur- 
pose of bringing an action thereon,” the prohibition 
“or of representing the claimant in the pursuit of 
any civil remedy for the recovery thereof.” In the 
latter year section 77 was also amended so as to 
apply to “a corporation engaged in the business of 
conducting litigation and providing counsel there- 
for.” 


APPENDIX “ D.” 
RESUME OF DECISIONS SINCE 1848. 


(Prepared by Mr, Frank Irvine.) 

“(1) Legality of Contract. 

The effect of section 303 of the Code of Procedure 
(Code of Civil Procedure, section 66) was to render 
legal all contracts between attorney and client for 
the former’s services, free from former restrictions 
because of champerty or maintenance, except as lim- 
‘jted by the operation of Code of Procedure, sections 
70, 71 and 72. (Code of Civil Procedure, sections 
72, 73, 74.) (Sedgwick v. Stanton, 14 N. Y, 289.) 

Contracts for contingent fees were thus, in general, 
rendered legal. (Sedgwick v. Stanton, 14 N, Y, 289; 
Fowler vy. Callan, 102 N. Y. 395; Benedict v. Stuart, 
23 Barb, 520; Fitch v. Gardenier, 2 Keyes, 516; 
Brown v. Mayor, 9 Hun, 587.) And many other 
cases. 

While it is held that such a contract creates an 
equitable lien in the claim assigned (Fairbanks v. 
Sargent, 104 N. Y, 108; Pilkington v. Brooklyn H. 
Ry. Co., 49 A, D. 22; Marsh v. Holbrook, 3 Abb. 
Dee. 176; Badger vy. Mayer, 8 Mise, 533), it is said 
that the court should discriminate between contracts 
stipulating a measure of compensation and those in 
which attorneys obtain virtually as owners an inter- 
est in the subject-matter of the litigation. (Burling 
v. King, 46 How. Pr, 452.) 

Nevertheless the attorney may take an assignment 
of an interest in a claim to secure payment for his 
services. (Wetmore v. Hegeman, 12 Wkly. Dig. 
403; affirmed without reference to this point, 88 N. 
Y. 69, 

The Code has not abolished the lien of the attor- 
ney for his costs, and under a contingent fee contract 
the lien covers any portion of the damages recovered 
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which may have been stipulated as compensation, 
(Rooney v. Second Ave. Ry. Co., 18 N. Y. 368; Me 
Gregor v. Comstock, 28 N, Y. 237; Adams vy. Fox, 40 
N. Y. 577; Marshall v, Meech, 51 N. Y. 140; Matter 
of Knapp, 85 N. Y, 284; Ward v. Craig, 87 N, y, 
550.) 

The lien follows and may be impressed upon prop- 
erty received by the client by way of compromise, 
(Fairbanks v, Sargent, 104 N. Y. 108.) 

An attorney may lawfully agree to accept a con- 
tingent fee and, out of the sum realized therefrom, 
pay the fees due a former attorney in the action. 
(Matter of Fitzsimons, 174 N. Y. 15, reversing 77 
App. Div. 345; Ransom v. Cutting, 112 App. Diy. 
'150.) 

A contract for a contingent fee does not discredit 
a party making it as a witness nor does it give the 
attorney such an interest as to render his admissions 
receivable in evidence, (Susdorff v, Schmidt, 55 N. 
Y. 319.) 

It was at one time broadly held that an agreement 
to indemnify clients against costs is void under see- 
tion 74 (Brotherson vy. Consalus, 26 How. Pr, 213), 
but since then it has been held that under such an 
agreement the client can recover from the attorney 
costs which he has been compelled to pay under an 
adverse judgment, (Browne vy. West, 9 App. Div. 
135.) 

An attorney may not, as an inducement to his em- 
ployment, advance or agree to advance court fees or 
other expenses. (Pulver v. Harries, 52 N, Y. 73; 


Coughlin v. N. Y. C. & H. R. R. Co., 71 N. Y. 443; 
McBratney v. R., W, & O. R. R. Co., 87 N. Y. 467; 
Randall v. Van Wagenen, 115 N. Y. 527; Lee vy. 


Vacuum Oil Co., 126 N. Y. 579; Matter of Speranza, 
186 N, Y. 280; Stedwell v. Hartman, 74 A. D. 126, 
affirmed 173 N. Y. 624.) 

It is now, however, settled that section 74 is aimed 
against the inducement of litigation and that where 
the agreement to pay expenses of litigation in no 
way induced the employment, such agreement. is 
valid. (Fowler v, Callan, 102 N. Y. 395; Ransom vy. 
Cutting, 188 N. Y, 447; Martin v. Platt, 5 State Rep. 
284.) 

This principle has been applied where the employ- 
ment was brought about through an agent who of- 
fered to give the client money to pay household ex- 
penses, there being no evidence that this offer was 
made before the contract with the attorney. (O'Neill 
v. Campbell, 118 A. D, 64.) 

Notwithstanding the general statements that the 
only restrictions now existing are by virtue of sec- 
tions 72, 73 and 74 of the Code of Civil Procedure, 
some contracts have been held void as against pub- 
lie policy, as an agreement by a wife to pay an at- 
torney a percentage of sums which might be awarded 
as alimony (Van Vleck v. Van Vleck, 21 App. Div. 
272; Matter of Brackett, 114 App. Div. 257, affirmed 
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189 N. Y.), or an agreement to collect on contingent 
fees notes given for gambling debts, (Delahunty v. 
Canfield, 118 App. Div. 883.) 

It has recently been held by the Court of Appeals 
that a provision in a contingent fee contract that the 
client shall not settle without the consent of the at- 
torney is against public policy, and is not only in 
itself void but renders void also the provision for a 
contingent fee, and relegates the attorney to a quan- 
tum meruit. (Matter of Snyder, decided November 
19, 1907, reversing 119 App. Div. 277.) 

(2) Intervention of Agents: 

The employment of agents or “ runners” to secure 
employment for attorneys, a practice which when re- 
sorted to is usually accompanied by contingent fee 
contracts, the agent frequently sharing the risks and 
remunerations with the attorney, is uniformly de- 
nounced as obnoxious to section 74, and is ground for 
disbarment. (Matter of Clark, 184 N, Y. 222, af- 
firming 108 App. Div. 150.) 

The courts have several times refused to enforce 
such contracts as between attorney and agent 
(Hirsechbach v. Ketchum, 5 App. Div. 324; Hess v. 
Allen, 24 Mise. 393), but the Court of Appeals has 
held that the inhibition of section 74 is directed 
against the attorney, and that the agent may not be 
defrauded by the attorney’s withholding the agent’s 
portion of the compensation after the attorney has 
received it, (Irwin v. Curie, 171 N. Y. 409. See, 
also, O'Neill v. Campbell, 118 App. Div. 64.) 

(3) Construction of Contract. 

It has been held that a contract for a contingent 
fee does not deprive the client of the right to sub- 
stitute another attorney. (Johnson y. Ravitch, 113 
App. Div. 910.) 

In such case the court will fix the amount of the 
compensation of the first attorney. (Johnson v. Ra- 
vitch, 113 App. Div. 910.) 

Where the attorney died before judgment it was 
held that his personal representative could not re- 
cover until the action was finally determined. (Bad- 
ger v. Celler, 41 App, Div. 599.) 

Where the client died and the administratrix re- 
tained another attorney it was held that upon recov- 
ery of judgment the first attorney was entitled to 
the amount stipulated in the contract less the cost 
of completing the litigation. (Grapel v. Hodges, 49 
Hun, 107.) 

Where there was a contingent fee for services in 
testing the validity of a will and the proceeding was 
successful, determining the client’s right, but a sec- 
ond action conducted by another attorney was re- 
sorted to because of subsequent events to fix and re- 
cover the amount of the client’s share in the estate, 
it was held that the first attorney was entitled to 


his proportion under his contract. (Dennison v. 


Costs and extra allowances are a part of the 
amount recovered, and on a contract for a proportion 
of the amount recovered the attorney is entitled only 
to such proportion of the costs and allowances. 
(Taylor v. Long Island R. R., 25 Mise. 11.) 

Under a running contract to make collections for 

a percentage thereof the attorney has no right to 
hold moneys collected as security for commissions 
on unpaid claims, but must pay over as collected the 
client’s share. (Matter of Tracy, 1 App. Div. 113, 
affirmed 149 N. Y, 608.) 
Cases construing particular contingent fee con- 
tracts, but involving no general principle of law ex- 
cept that the attorney in order to recover must bring 
himself within the terms of the contract, are: 
(Hitchings v. Van Brunt, 38 N. Y. 335; Phelps v. 
Emery, 5 State Rep, 282; Bittiner v. Gomprecht, 28 
Mise, 218.) 

A curious case is MeDonald y, De Vito, 118 App. 
Div. 566, where the attorney repudiated his agree- 
ment and the client because thereof refused to attend 
the trial and the case was lost. The attorney was 
denied compensation. 

(4) Uneonscionable Contracts. 

Notwithstanding the broad provisions of section 66 
and the somewhat labored argument of the Code 
commissioners (Report of 1848, page 205) to show 
tha. a contract between attorney and client should 
be placed on the same footing as other contracts for 
services, it has been repeatedly held that the court 
will carefully serutinize contracts for contingent 
fees. (Nesbit v. Lockman, 34 N. Y. 167; Brotherson 
vy. Consalus, 26 How. Pr, 213; Burling v. King, 46 
How, Pr. 452; Sheehan v. Erbe, 103 App. Div. 7; 
Matter of Holland, 110 App. Div. 799.) 

The contract will be construed in favor of the cli- 
ent (Burling v. King, supra), and the burden is on 
the attorney to show that it is fair. (Matter of Hol- 
land, supra.) 

Specific performance will be enforced only where it 
is shown to the satisfaction of the court that the con- 
tract is fair and reasonable. (Chester v. Jumel, 125 
N. Y. 237; Matter of Hynes, 105 N. Y, 560; Matter 
of Pieris, 82 App. Div. 466, affirmed 167 N. Y. 566.) 

Withholding information from the client may jus- 
tify a refusal to enforce the contract. (Matter of 
Pieris, supra.) 

Whether a contract is unconscionable is a ques- 
tion of fact depending upon the character of the 
claim and the amount of service to be rendered 

(Morehouse v. Brooklyn Heights Ry., 185 N. Y. 520), 
but the proportion of the recovery to be paid the at- 
torney does not in itself furnish sufficient evidence 
that the contract is unconscionable. There must be 
evidence that the compensation provided is under the 
circumstances so excessive as to evince a purpose to 





Lawrence, 44 App. Div, 287.) 


obtain an undue advantage of the client. (Matter 
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of Fitzsimons, 174 N, Y. 15, reversing 77 App. Div. 
345; Ransom v. Cutting, 188 N, Y. 447, affirming 112 
App. Div. 150.) 

Where an attorney had particular knowledge of 
facts in the case, was discharged without cause, and 
the client was compelled to re-engage his services, it 
was held that the client could not be heard to com- 
plain that the attorney had driven a hard bargain 
for his re-employment, (Burke v. Baker, 111 App. 
Div. 422.) 

(5) Enforcement of Lien. 

The principals governing the enforcement of the 
attorney’s lien for contingent fees are not materially 
different from those where the fee is not contingent 
except because of the difficulties arising in fixing the 
amount where cases are compromised without the at- 
torney’s consent. Great difficulties have arisen from 
this source and the decisions have not been harmoni- 
ous. The law on this subject has been so well stated 
and the authorities so exhaustively reviewed by Pro- 
fessor Redfield (2 Columbia Law Review, 449), that 
it would be useless to repeat the task. A few cases 
decided since the publication of Professor Redfield’s 
paper will, however, be noticed. 

Where a settlement was effected for a small sum 
and the client thereupon refused to verify the com- 
plaint and it was not served within time, a discon- 
tinuance was granted, the court holding that the at- 
torney must seek his relief in equity. 
Darmstadt, 116 App. Div. 887.) 

Where nothing was paid and no release given, but 
the action merely discontinued, the Appellate Divi- 
sion refused to reverse the order of discontinuance. 
holding that the attorney's lien still existed against 
the cause of action. (Sullivan v. MeCann, 113 App. 
Div. 61.) 

Where the settlement is free from fraud the attor. 
ney’s lien is still measured by the amount paid in 
settlement. (Neu v. Brooklyn Heights R. R., 113 
App. Div. 446.) 

Where the contract*was for half the verdict and 
all costs and interest, it was held that the client 
might settle without costs, and in such event the at- 
torney could recover nothing. (Oishei v. Metropoli- 
tan Street Ry. Co., 110 App. Div. 709.) 

The attorney’s lien upon a judgment cannot be di- 
minished by a settlement for less than the judgment 
pending an appeal, it not appearing that there was 
any reversible error. (Baxter v. Connor, 119 App. 
Div. 450. 


(Russo v. 


APPENDIX “E.” 


A SPECIFICATION OF THE ABUSES OF THE CONTINGENT 
Fae. 
(1) Solicitation, popularly 
Chasing.” 
So long as an intending litigant was left free, 
without solicitation, to choose his own lawyer, no 


called “ Ambulance 





caine 
————— 
-- 


abuses arose out of the legalization of the contin. 
gent fee, but soon the custom of solicitation began, 
There were certain attorneys who felt no restraint 
of professional tradition. There grew up among then 
the habit of employing men, who in England are 
called “touts,” and in this State have come to be 
known as “ambulance chasers,” and who seek out 
persons who have been injured, and recommend their 
employers in glowing terms, offering as an induce. 
ment to their employment to pay all expenses. 
long as there is no such offer, there is no offense 
against the law. It must be admitted that except 
for this custom many a poor man might have failed 
to get justice. But the evil of such systematic stir. 
ving up of litigation now far outweighs the good. It 
not only degrades the lawyer himself, but by giving 
him an unfair advantage over his brethren, tempts 
them to follow his pernicious example. The custom 
of solicitation, at first confined to accident cases, has 
spread to other torts, Take, for example, libels. The 
columns of every newspaper are now daily scanned 
with interested eyes of lawyers, to detect libellous 
utterances. Having found them, the libellees are 
then informed of the libels and induced to sue on the 
prospect of half the recovery and all expenses paid. 
Thus it has become increasingly difficult for a young 
lawyer to acquire a clientage unless he also indulges 
in solicitation. The demoralization of the profession 
is bad enough, but what will become of the commu- 
nity, if it licenses twenty thousand men to roam 
through the State, hunting for scandals, injuries, 
troubles of all kinds, and stirring up strife? 
(2) Auction of Law Suits. 


For a long time the barker was merely an agent 
of the attorney, recommending his employer and ae- 
companying sympathetic words with gifts of flowers, 
candy and money to the sufferer on the bed, or the 
widow at the coffin. Of late, he has set up for him- 
self. After gathering in a number of cases, he aue- 
tions them off to him of the bar who will bid the 
highest sum, cash down, for the lot. He then goes 
out on fresh quest for more. Such men are not 
amenable to any law. They form no profession. They 
have no code of ethics. They act the role of the 
friendly citizen, who is interested in the poor un- 
fortunate, who has sustained an accident at the 
hands of a ruthless corporation, and influence the suf- 
ferer to put his case under their disinterested direc- 
tion. They are really middlemen, who thrust them- 
selves between the attorney and the client, 

(3) Subornation of Perjury. 

The middleman necessarily gains some smattering 
of the law of negligence and soon becomes an adept 
in dressing up the facts, even when not under the di- 
rect inspiration of the attorney to whom he steers 
the client. Attorneys themselves are known to have 


a hand in fixing up the testimony so as to evade the 
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rules of law which the courts have laid down. This 
subornation of perjury on the part of attorneys and 
middlemen, acting in behalf of the plaintiffs, has been 
followed by subornation of perjury on behalf of de: 
fendants, who smart under the injustice of having 
cases made up against them. After the public con- 
fession of the legal department of a great railroad 
corporation in the metropolitan city of this State 
that under a former management it had been a per- 
jury mill, as is stated to have been publicly charged 
by a president of this association in the course of 
the trial of a suit against it, nothing more on this 
subject need be said, 

(4) Exorbitant Charges. 

For the first two or three decades after the legali- 
zation of the contingent fee, percentages were moder- 
ate, fifteen per cent. or twenty per cent. of the re- 
covery Was considered reasonable. These have grown 
until forty per cent. is common, fifty per cent. is not 
unusual, and sixty per cent. has been known to have 
been charged. 

(5) Bringing Suits Devoid of Merit for the Purpose 
of Enforcing Small Settlements Under Penalty of 
Greater Expense for Defense. , 

This has now become notorious among us of the 
profession, It is often confessed in private by one 
lawyer to another. Our calendars are crowded with 
cases Which are absolutely devoid of merit, begun for 
no other purpose than to obtain a small settlement, 
induced because the defendant fears that if the cause 
goes to trial it may be supported by perjury and re. 
sult in an adverse verdict. 

Law suits may be divided into three classes: (a) 
Those where the merits of the plaintiffs case on his 
statement are clear; (b) Those where there is doubt; 
and (c) Those where it is clear that he has no case 
at all, 

It is the duty of a lawyer to advise suit in a case 
in class (a), and he may properly advise one falling 
under class (b). But it is equally his duty to ad- 
vise against the bringing of a suit which is devoid 
of merit, and if his client insists upon bringing it, to 
have nothing to do with it. If he brings it for a con- 
tingent fee, he is a co-conspirator with his client. 
The benefit of any reasonable doubt should, of course, 
be given to the client. There may be an absence of 
doubt in the mind of the inexperienced lawyer when 
a more experienced one would have grave doubt. 
Here is room for play of conscience. The rule. as it 
seems to us, should be that if the lawyer. after giv- 
ing careful consideration to the cause of action as 
presented to him by his client, is himself clear that 
there is no cause of action, then he should refuse to 
take the case. If another lawyer in good faith is of 
a different opinion, the second may properly advise a 
suit, which the first should reject. It is positively 
the fact that lawyers begin suits when they must 
know there is no chance of recovery, and which suits 





they do not intend to prosecute in the event that a 
settlement is not obtained. This is unconscionable. 
It is hard to punish such misconduct. It is believed 
that the law of barratry is still in force. A suit for 
malicious prosecution would doubtless lie. The client 
could not exculpate himself except by inculpating his 
lawyer, and the evidence would then be available to 
disbar the latter. 

(6) Fraudulent Conduct 
demnation Cases, 

In the city of New York. assessments and condem: 


in Assessment and Con- 


nations for public improvements involve such large 
amounts that there is a lucrative practice in vacat- 
ing or reducing the one, and increasing awards in the 
other. The practice has largely fallen into the hands 
of a few lawyers, who keep track of the intentions 
of the officials and long before those become known 
to the public send their runners among the property 
owners with seductive offers on the basis of a per- 
centage of the amount saved or gained and all ex: 
penses paid. It is reported, and the report is not in- 
credible, that lawyers have sometimes had a hand in 
having assessments made too large in order that they 
may produce results by getting reductions, The 
temptation also exists to induce some irregularity 
in the laying of the assessment so as to insure suc. 
cess in getting it vacated. Moreover, the same lawyer 
will sometimes take cases from one set of owners to 
reduce their from another to in- 
crease their awards in respect of the same public im- 
provement, each set of clients being ignorant that he 


assessments and 


is representing antagonistic interests. 

(7) The Lowering of Professional Standards. 

This is an inevitable result. At first the contin- 
gent fee was mainly confined to accident cases, usu- 
ally against railroad corporations, Then it extended 
to ‘cases against private corporations, manufacturing 
and the like. A class of lawyers has grown up which 
attend to nothing else and live upon solicited cases. 
It is not possible for any lawyer to have what is 
called an accident business without building it up by 
means of solicitation through runners. The reason is 
ebvious. It is seldom that the same person has more 
than one, or possibly two, injuries in his lifetime. 
The great majority of injured persons are in walks 
of life in which there is little need for legal services. 
The lawyers who devote themselves to accident cases 
do not have a permanent clientage. Their clients are 
always changing. The circle of acquaintances of each 
client is small, and success with that client’s cause 
will not bring his lawyer to the notice of strangers. 
Thus he can only attract their attention by the zeal- 
ous efforts of an agent. He can get an “ accident 
business” in no other way. If it is not to be held 
unprofessional for a lawyer to build up such a prac- 
tice by such methods, it will not be many years be- 
fore the present minority of lawyers, who indulge in 
them, will become the majority. When that day 
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comes, the bar will be a stench in the nostrils of the 
public, and deservedly so, for it is the bar alone which 
can break up the practice. 


APPENDIX “ F.” 

Resolved, That this association approves of the 
amendments to the Code of Civil Procedure as pro- 
posed by the committee on the abuses of contingent 
fees, and that a committee of one from each judicial 
district be appointed to urge their passage by the 
Legislature. 

Resolved, That this association condemns the now 
notorious custom, which is indulged in by some mem- 
bers of the bar, of improperly soliciting their own 
employment in anticipated litigation. 

Resolved, That this association condemns secret set- 
tlements of suits by the attorney of one party with- 
out notice to the attorney of the other. 
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Mechanics’ Liens. 
INTERESTING QUESTIONS OF PRIORITY DECIDED. 


SupPpREME Court, New York Country. 
Special Term, Part III, June, 1908. 
EuizA N. HA, plaintiff, against ANpbREwW J. 
THOMAS and others, defendants. 





Motion to confirm the report of the referee in sur- 
plus money proceeding, filed May 26, 1908. 

Mr. Frank M. Avery and Mr. Henry W. Eaton, of 
counsel, and Phillips & Avery, attorneys for Henry 
G. Silleek, Jr., for Kertscher & Co., and for Thomas 
C. Edmonds & Co.; Mr. Charles P. Hallock, counsel 
for A. C. Newkirk & Co.; Mr. Philo B. Safford, 
counsel for Charles Schneider; Mr. Charles Green 
Smith, of counsel, and John Davis, attorney for 
Thomas B. Bowne & Son Co.; Mr. Edward J. Mar- 
tin, of counsel, and Duglas Mathewson, attorney for 
August Heil, for Thomas Haldane and for James 
Galbraith; Mr. William E. Steward, counsel for 
David Miller; Mr. Loren N. Wood, counsel for Ste- 
phen G. Still; Mr, Dennis O’L. Cohalan, of counsel, 
and John P. Cohalan, attorney for A. E, Klotz Fire- 
proofing Co.; and Mr. J. Charles Wechsler, counsel 
for himself, as grantee of defendant, Andrew J. 
Thomas. 

WiLurAM Henry Knox, Referee: 

This order of reference directs me to ascertain 
the amounts which are due to the claimants and 
which are liens upon the surplus money and the 


priorities of those liens. The judgment of fore- 


closure was filed January 27, 1908, and the report 
of sale March 10, 1908. The lot upon which the 
building was erected is situated on the southwest 
corner of 178th street and LaFontaine avenue, in the 
borough of the Bronx, New York city, being ”5 feet 





ama 


iront on the avenue, by 100 feet deep on the street, 
The amount of surplus money held by the chamber. 
lain of the city of New York to the credit of this 
proceeding is $6,049.36. The sum total of the claims 
proved is $12,417.34, 

The date of the maturity of claim, that is, of the 
furnishing of the last item of material, by Miller 
for cut stone, for $1,400, was July 15, 1907; by 
Bowne, for brick, lime and cement, for $2,284.79, 
was July 22. 1907; by Schneider, for steam heating 
apparatus, for $975, was July 23, 1907; by Silleck, 
for lumber and timber, for $1,438.39, was July 30, 
1907; by Newkirk, for nails and sash weights, for 
$326.56, was July 31, 1907; by Kertscher & Co., for 
window sashes, for $2,200, was August 1, 1907; by 
Thomas C. Edmonds & Co., for glass, for $270, was 
August 2, 1907; by Heil, for stair railing, for $20, 
was August 2, 1907; by Still, for dumb waiters, for 
$120, was August 2, 1907; by Galbraith, for lath, 
lime and plaster, for $341, was August 6, 1907; by 
Klotz, for fireproofing, for $85, was August 6, 1907; 
ind by Haldane, for gas fixtures, for $2,958.50, was 
August 6, 1907. As to the nature and justice of the 
claims by Phelan, for $900; by Sheridan, for $947, 
by Furlong, for $867; aggregating $2.714, no proof 
has been offered. 

Those persons filed notices of mechanic’s liens 
against the real property, of which the following 
liens were proved before me, in the following order 
of priority as to dates of filing: Henry G, Silleck, 
Jr., for $1,438.49, August 5, 1907, at 11.20 a. m.; 
Kertscher & Co., for $2,200, August 6, 1907, at 9.06 
a, m.; Charles Schneider, for $975, August Ge 1907, 
at 9.16 a, m.; Thomas C. Edmonds & Co., for $345, 
August 6, 1907, at 10.25 a. m.; Thomas B. Bowne & 
Son Co., for $2,893.90, August 6, 1907, at 10.37 a. 
m.; James Galbraith, for $341, August 6, 1907, at 
1.32 p. m.; A. C. Newkirk & Co. for $326.56, August 
7, 1907, at 10 a. m.; August Heil, for $20, August 
7, 1907, at 12.21 p. m.; A, E. Klotz Fireproofing 
Co., for $85, August 7, 1907, at 1.51 p. m.; Thomas 
Haldane, for $2,958.50, August 7, 1907, at 1.30 p. 
m.; Stephen G. Still, for $120, August 9, 1907, and 
Thomas B. Bowne & Son Co., for $2,284.79, Septem- 
ber 29, 1907. 

The lien of Edmonds & Co, was filed for $545, 
which covered materials delivered and to be deliv- 
ered. Materials to the amount of $270 were de- 
livered and the lien was established for that amount. 

Thomas, the owner of the real property, made 
a deed of the premises to J. Charles Wechsler, as 
trustee, on August 2, 1907, Neither of them made 
any proof of claim upon the surplus money, nor was 
the deed put in evidence. The deed was made to J. 
Charles Wechsler, as trustee. without any consid- 
eration, and purported to be for the benefit of all 
the creditors of Thomas. It was proper to receive 
in evidence the proof of that want of consideration 
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for the deed (Mutual v. Anthony, 23 Weekly Di- 
gest, 427), as the deed is an executory instrument 


(Code, § 840), and as the scope of this referénce 


js as extensive as the issues (Kingsland v. Chet- 
wood, 39 Hun, 607; Mutual Life v. Anthony, 50 


Hun, 101). If competent, material or relevant evi- 
dence on that point, or on any other important one, 
were excluded, the court would be without a guide 
on the question of confirming the report (Code, § 
2407). 

It is contended that the liens of Silleck, Kertscher 
& Co., Schneider, Edmonds & Co. and Bowne, are in- 
valid, their not state that Mr. 
Wechsler was the owner of the legal title. The name 
of the owner is required by sections 2, 9 (subd. 2). 
10 of the Lien 
Who, then, was the true owner? 


because notices do 


Law to be stated 

Mr. Wechsler or 
state that Thomas 
A lien has priority over a conveyance of prop- 
erty as a general assignment for the benefit of cred- 
itors within thirty days before the filing of the lien 
(Lien Law, § 13). An encumbrance made by the 
owner for the purpose of avoiding the provisions of 
the Lien Law as to lien priorities is void (Lien Law, 
§ 7). The courts have followed the principle of these 
lien provisions (Mandeville v. Reed, 13 Abb. Pr. 
172; Kane Co. v. Kinney, 174 N. Y. 69; American 
M. Co. v, Merrick Cons. Co., 120 App. Div, 150, af- 
firmed 190 N. Y. 24 of men.; Crane v, Smyth, 182 
N. Y. 545). These claimants sought to hold, by their 
liens, the interest of the owner, and they made no 
mistake in Thomas’ name. 
his deed to Mr. 
his creditors. 


and in the notice. 


Tiomas? Those notices of lien 


Was. 


They accepted no benefit 
Wechsler the benefit of 
They declined to accept such benefit. 
This is established by their filing of mechanic’s liens 


under for 


and by taking other steps to reach this surplus 
money, The deed, therefore, is of no effect at all as 
against these claimants, and as far as they are con- 
cerned, Thomas remained the true owner until cut 
olf by the foreclosure sale. 


It is also objected against these liens that their 
notices state that the lot is 50 feet wide instead of 
25. 
lot. 
a different quality or quantity of labor or material, 
they must be specified (KEisenbeis v. Wakeman, 3 
Wash. 558; Portones v. Badenock, 132 Il], 379; Lum- 
ber Co, v. Fehlheimer, 59 Mo. App. 664). 
Law requires only a description of the 
“sufficient for identification.” These notices of lien 
sufficiently complied with the requirement. That er- 
ror of one dimension being too large has harmed or 
misled neither the owner nor the other lienors, and 
does not invalidate the lien (Lien Law, § 9. subd. 7, 
and § 22; Walkam v. Henry. 7 Mise. 532; Duffy v. 
McManus, 3 E. D. Smith, 657). 

It is insisted that the lien of Bowne & Son Co, is 
invalid, because their notice states that their claim 


There was but this one building on this corner 
If several buildings in a row be improved by 


The Lien 
property 


was $2,893.90 


instead of the actual amount due, 
$2,284.79. 


The error is explained by Mr. Baisely, 
that there was occasion for great hurry in filing the 
lien (as the priorities of the first five liens show), 
and in the absence of the bookkeeper he looked in 
the ledger for the balance due, which showed the bal- 
ance to be $2,893.90, omitting a credit of $609.11. 
In their second notice of lien, filed September 28, 
they correctly stated the actual amount due—$z2,- 
284.79. There was obviously no wilful intention to 
misstate the actual amount due. An erroneous state- 
ment of the amount due, to vitiate a lien, must be 
wilful, or so grossly exaggerated as to raise a pre- 
sumption of wilfulness (Felquahuer v. Haas, 123 
App. Div. 75; American Mortgage Co. v. Butler, 36 
Mise. 254; Ringle v. Wallace, 149 N, Y. 439). 
Williams v. Daiker, 33 Mise. 70, the true 
amount was $2,040, whereas the amount claimed 
was $4,682.79, or more than double the lienor’s de- 
mand, In Hecla v, Hall, 115 App. Div. 126, the true 
amount was $12,125.43, whereas the amount claimed 
in the notice of lien was $24,255.92, more than double. 
In Oeschliman vy. Presbyterian Hospital, 165 N. Y. 
296, the true amount was $611, and the amount 
claimed in the lien was $2,786.40, although the 
claimant had on the previous day rendered a bill 
for only $811 to cover the full balance due, In New 
Jersey Steel Co, v. Robinson, 85 App. Div. 572, the 
amount $16,000, whereas the amount 
the was $43,243. These cases, in 
which the liens were held to have been vitiated on 
account of are extreme 
ones, Where wilfulness was either proved or inferred. 
A mere mistake in name, amount or dimension does 
not invalidate a lien (Lien Law. § 22). 


In 


true was 


claimed in lien 


excessive amounts claimed, 


The contention of some junior claimants is that 
the surplus money should be paid over to Mr. Weehs 
ler, to be distributed under the trust deed, among 
the creditors pro rata. This plea, while hopeless and 
against the statutory order of priority, attracts sym- 
pathy, draws attention to apparent 
want of equity in some cases, and suggests the wis- 
dom of a possible amendment to suit cases like this. 
lor instance, Miller, who furnished cut stone of the 
value of $1.400, has priority in date of maturity of 
iis claim over all other claimants, and his cut stone 
was sold with the premises, and presumably helped 
Yet he 
Of course, the answer is that the com- 
mon law did not recognize a mechanic’s lien (Birm- 
ingham v. Glen, 78 N. Y. 32), nor did equity (With- 
Glasgow, 101 Fed. 865), nor does England 
Young, 87 Me. 274), and that he should 
have been more diligent in filing his lien. Persons 
standing in equal degrees have priority according to 
the dates of filing their respective liens (Lien Law, 
$§ 3 and 13; Livingston v. Meldrum, 19 N. Y. 440). 

The instrument by Thomas to Mr. Wechsler is not 


that order’s 


to augment the amount of surplus money. 
gets nothing. 


row v. 
(Shaw v. 





a valid deed, nor a trust mortgage, nor an encum- 
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brance. It is nothing. It is void as against these 
claimants. At most it was, in effect, a trust deed 


in the nature of a mortgage for the benefit of credi- 
tors. As such it is not valid as against subsequent 
mechanic’s liens; and the claimant lienors have pref- 
erence in the surplus money 
Co. v. Merrick Co., supra), 
The claimants, Newkirk and Bowne, urge that, in- 
asmuch as their liens are solely for materials fur- 
nished, they, as “ material men,” are entitled to pri- 
ority over Kertscher & Co., Schneider, Edmonds & 
Co. and Galbraith. Then Silleck and Kertscher & 
Co., who furnished materials solely, are also in the 
same category. 


(American Mortgage 


They are not material men unless 
Thomas, the owner, was as well the contractor. 
Newkirk furnished nails and weights for 
$326.56, and Bowne furnished brick, lime and ce- 
ment for $2,284.79, direct 
Thomas. They are, therefore, contractors; because 
a person who, in pursuit of an independent occupa- 


sash 


under contracts with 


tion, executes a specific thing, according either to his 
own idea or a plan previously provided, for other 
persons, called the public, without submitting him- 
self to their control with respect to details, but fur- 
nishing his own workman, and representing their 
will only as to the result of the thing and not as 
to the means by which it is accomplished, is a con. 
tractor. The lien law recognizes and distinguishes 
an owner, a contractor, a sub-contractor, a material 
man, and a laborer. It prefers a laborer for wages 
and a material man (Code, § 3414; Lien Law, § 
13). No laborer, employee, workman or mechanic, 
nor sub-contractor, nor material man, is a lienor in 
this proceeding, “ Material men,” said Judge Hous- 
ton (Curlett v. Aaron, 6 Houst. 477), “are gentle- 
men in trade who do not follow the business of 
contracting to build homes for others, but who keep 
for sale some material that enters largely into build- 
ings.” 

If, for instance, Newkirk & Co. themselves had 
only furnished the nails at the value, say, of $26.56, 
but had contracted with John Doe to furnish and 
hang the sash weights, say, for $300, and John Doe 
had done so, and if Newkirk Co. had filed a lien for 
the $326.56, and if John Doe had filed a lien for the 
$300, John Doe, not Newkirk & Co., would be the 
material man, and also laborer, and, under section 
3414 of the Code and section 13 of the Lien Law, 
would be entitled to be paid the amount due him 
before any payment to Newkirk & Co. And if John 
Doe’s daily or weekly wage workmen, who had hung 
the sash weights, had filed liens against him, they 
would also be entitled to a preference as laborers. 
Or if the Bowne Co., -who contracted with Thomas, 
the owner, to furnish brick, lime and cement towards 
the building of this house, had bought the brick 
from Richard Roe, the provisions of section 3414 of 
the Code and section 13 of the Lien Law would pre- 











vent the Bowne Co., on filing a mechanic’s lien and 
enforcing it in preference to a lien subsequently filed 
by Richard Roe, from pocketing the proceeds of their 
contract and major lien before the material man, 
Richard Roe, was paid his minor lien. Similarly, 
those provisions deal with a sub-contractor that owes 
There is no 
privity between a man, who furnishes material or 
performs labor for the contractor, and the owner, 
This being so, the former could have no lien against 
the latter’s premises unless the statute specifically 
gave it to him, either as a material man or a la- 
borer, which it does, (Lien Law, § 3.) Newkirk 
and Bowne, and, indeed, all the other claimants, as 
they contracted directly with Thomas, the owner, 
are original, independent contractors, though in a 
particular line of materials, and could not be ma- 
terial men unless they had furnished materials to a 
contractor, which they did not do. The 
“material man,” besides its primary and universal 


a lot of material men and laborers. 


phrase 


meaning, has a secondary and technical meaning, 
certainly since 1897. “The term material men,” de- 
fines section 2 of the Lien Law, “ means any person 
other than a contractor who furnishes material for 
such improvement.” It is, therefore, a solecism to 
denominate an owner a contractor; and the incon 
gruity, uselessness and absurdity of the misnomer 
are apparent when one perceives that an owner could 
not sue and recover a judgment under the lien law 
against himself nor contract with himself. 

Consequently, the surplus moneys should be dis- 
First, for the fees, and dis 
bursements and costs of this reference; second, to 
Henry G. Silleck, Jr., claimant, the sum of $1,438.49, 
with interest from the 5th day of August, 1907; 
third, to Kertscher & Co., claimant, the sum of $2, 
200, with interest from the 6th day of August, 1907; 
fourth, to Charles Schneider, claimant, the sum of 
$975, with interest from the 6th day of August, 
1907; fifth, to Thomas C. Edmonds & Co., claimant, 
the sum of $270, with interest from the 6th day of 
August, 1907; sixth, to Thomas B. Bowne & Son 
Co., claimant, the balance of the surplus to be ap- 
plied toward the payment of its claim of $2,284.79. 

GREENBAUM, J. Motion to confirm report of 
referee granted. 


tributed as follows: 





20: 

One sending a telegram to another to meet him 
and be ready to return with him by next train is 
held, in Western U. Teleg, Co. v. Shenep (Ark.), 12 
L. R. A. (N. §.) 886, to have no right, under a 


statute permitting recovery for mental anguish, to 
recover as damages for delay in its delivery, by reason 
of which he is not able to return at that time, com- 
pensation for mental suffering because he fears some- 
thing may have befallen the sendee, and, having only 
one day’s leave of absence from his employment, 
thinks he may be discharged by overstaying his time. 
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Appreciation of the Judges. 


On Thursday evening last the New York County 
Bar Association tendered a banquet to Hon. David 
Leventritt, as an expression of appreciation of his 
faithful and unusually able services as a Justice of 
the Supreme Court. The occasion was notable for 
the absence of fulsome panegyric. All of the ad- 
dresses, though warm in the expression of personal 
regard, were serious and thoughtful in tenor, Jus- 
tice Clarke, of the First Appellate Division of the 
Supreme Court, spoke of the unvarying scientific cor: 
rectness of the records presented in cases tried by 
Justice Leventritt, the almost uniform correctness of 
his results and the disposition of the appellate tribu- 
nal to affirm appeals from Justice Leaventritt “ on 
the opinion of the court below.” Governor Hughes 
came in late in the evening, after a laborious day, 
and, saying that he wished to lay aside his official 
capacity and speak merely as a member of the bar, 
drew a picture of the ideal judge, and testified from 
his own experience that Justice Leaventritt’s career 
had quite substantially realized it. There was a 
large assembly of lawyers present, and the gathering 
itself was an impressive professional tribute. 

Notwithstanding the pleasure in giving just praise 
to the guest of the evening, there was an undercur- 
rent of feeling that the funeral baked meats did 
coldly furnish forth the marriage tables. Judge Le- 
ventritt himself, in his graceful response, playfully 
referred to the satisfaction one receives from hearing 
his own obituaries. Governor Hughes, apropos of 
the presence of Judge Morgan J. O’Brien at Judge 
Leventritt’s side, said that he was sorry to see the 
Alumni Association of the Supreme Court in the 
First Department increasing in membership, Al- 
though the occasion was one of personal congratula- 
tion upon a suecessful career, expressions of regret 
at the irreparable loss to the bench constantly cropped 
out. 

One of the speakers referred to what is probably 
the principal cause of resignations from the bench 
in the very fullness of efficiency and usefulness. 
Under the laws of this State no provision exists for 
the maintenance of judges after their retirement for 
age or incapacity, Outside of any considerations of 
injustice to judges themselves, this omission betokens 
a penny-wise, pound-foolish policy. The judges 
of the United States courts receive but a niggardly 
compensation during their terms of office, but the 
Federal system has at least the redeeming feature of 
providing retiring pensions. 

Several of the speakers expressed the hope that the 
“Alumni Association” would not be further in- 
creased and advocated permanency of tenure of the 
judicial office. The custom of re-electing, without 
opposition, judges who have satisfactorily served full 





terms was strongly commended. The term of Judge 
Haight, of the Court of Appeals, expires with the 
present year. From the attitude displayed at the 
banquet the other evening we think there is little 
doubt that the bar, without distinction of party, will 
favor his re-election. We trust that lawyers will as 
far as possible make their influence felt to that end 
upon public opinion. It is satisfactory, as tending 
to show the trend of popular sentiment outside of 
the legal profession, to quote the following editorial 
from the New York Evening Post of June 2, 1908: 
“The term of Judge Haight of the Court of Ap- 
peals expires this year, and the movement to bring 
about his renomination by both parties is one to 
which we can but wish success. All efforts to take 
the judiciary out of politics must meet the approval 
The practice of non-partisan nomi- 
nation of judges has been growing in this State. We 
could wish that it might become the established cus- 
tom, with at least all of the higher judicial positions. 
The need of an absolutely independent judiciary was 
never greater than to-day. With so many vital ques- 
tions affecting the rights of property and the powers 
of government being brought before the courts, it is 
of the highest importance that the bench should be 
exempt from any suspicion of bias or control, To 


of good citizens, 


free our higher judges from even the semblance of 
obligation to politicians would certainly be a help 
in making them impartial and placing them in a 
position where they can decide ‘ 
judge.’ ”"—N. Y. Law Journal. 


as becometh a 





70: 


Notes of Cases. 

Eminent Domain—Water Companies—“ Public 
Use.”—In Jacobs v. Clearview Water Supply Co., in 
the Supreme Court of Pennsylvania (March, 1908, 69 
Atl. 870), it was laid down that it is not necessary 
that the whole community, or any considerable por- 
tion thereof, shall directly enjoy or participate in an 
improvement to make a use public, but if the pro- 
posed improvement tends to enlarge the resources and 
promote the productive power of any considerable 
number of the community, the use is public; and 
hence the fact that the principal consumer of the wa- 
ter of a water company, chartered under Act May 16, 
1889 (P. L. 226), will be a railroad company, and 
that, from the nature of the country, few of the citi- 
zens can engage in commercial or manufacturing en- 
terprises, is immaterial on the question of public use, 

It was held that a water company, chartered under 
Act May 16, 1889 (P. L. 226), amending General 
Corporation Act April 29, 1874 (P. L, 74), see. 2, el. 
9, has the right of eminent domain, since it was 
clearly intended by the act of 1889 to grant companies 
incorporated for the supply, storage or transportation 
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of water and water power for commercial and manu- 
facturing purposes the same powers possessed by com- 
panies for the supply of water to the public under an 
act of 1874. The court said, in part: 

“It is conceded that the supply of water to the 
public for domestic purposes is a public use, but it is 
denied that the supply of water for commercial and 
manufacturing purposes is a public use. The dis- 
tinction is more apparent than real. Tt rests on a 
very narrow edge. It is based on the theory that a 
large number of individual citizens, living in the com- 
munity where the respondent company transacts its 
business, will not engage in commercial and manu- 
facturing enterprises, and therefore will not partici- 
pate in the use of water and water power for such 
purposes. An enterprise does not lose the character 
of a public use because that use may be limited by 
circumstances to a comparatively small part of the 
public. (De Camp v. Hibernia R. R., 47 N, J. Law, 
43; Dietrich v. Murdock, 42 Mo. 279.) 

“Under the obligations of its charter every indi- 
vidual citizen in the township of Milford desiring to 
connect with its mains has the right to demand a 
supply of water for commercial and manufacturing 

* purposes from the respondent corporation, The right 
to demand a supply of water for these purposes does 
not depend upon what the appellee company may 
choose to do, but what, under its charter, it must 
do, and that is, furnish water to all citizens along its 
line who demand it for the purposes intended. The 
respondent admits its duty in this respect, and ex- 
presses its willingness to perform that duty to the 
public. It is contended, however, that the principal 
consumer of water will be the Pennsylvania Railroad 
Company, and that by reason of the nature of the 
surrounding country very few, if any, individual citi- 
zens either are or will be engaged in commercial or 
manufacturing enterprises, and hence no consider- 
able portion of the inhabitants of the community can 
be supplied with water. The number of persons who 
may be benefited is not the test of a publie use. It 
is the experience of most water companies that the 
number of patrons at first is small. This is also 
true as to railroad companies. They frequently ex- 
ercise the right of eminent domain through great 
stretches of territory where there may not reside a 
single individual at the time to enjoy the public use; 
but it has never been held that on this account the 
use was not a public one, Indeed, we have held just 
the opposite in our own cases, as will appear in the 
opinion of our brother Brown in Deemer v. Railroad 
Company, 212 Pa. 491, 61 Atl, 1014. We conclude, 


therefore, that the purpose for which the respondent 
company was incorporated is a public use, and that 
it is invested with the right of eminent domain. Of 
course, in the exercise of that power it must act 
within constitutional and statutory limitations. The 
statutes provide the mode in which to exercise the 








—— 


power, and their provisions must be strictly fol. 
lowed.” 
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Legal Notes. 

-A clever Chicago lawyer has attracted some atten. 
tion by securing the acquittal of a Chinaman accused 
of murder, after the ante-mortem statement of the 
victim of the crime had apparently fastened the guilt 
upon him. The dying man swore that Lo Gong struck 
the mortal blow, The lawyer, in his cross-examina. 
tion of Chenise witnesses, brought out the informa 
tion that Gong is a family name, and that Lo means 
Mr. or Sir. When the dying man referred to Lo 
Gong, therefore, he could have meant any male mem. 
ber of the Gong family. One witness, whose name 
was Gong Quay, admitted that the murdered man 
might have called him Lo Gong, according to the Chi- 
nese custom of using names and titles. The lawyer 
played upon the ambiguity in the statement taken 
by the police with such success that his client is 
now a free man. It all goes to show on what a slen- 
der thread a man’s chances of conviction or acquittal 
may sometimes hang.—Rochester 
Chronicle. 


Democrat and 


A law case with strangely dramatic adjuncts was 
lately before the Superior Court of St. Petersburg. 
The odd circumstances leading to the legal proceed: 
ings were as follows: 

One of the wealthiest land owners near Smolensk 
died not long ago, and after the funeral the heirs 
leoked vainly for the will, but without success. 

A few days later, a young man, seeing a grapho- 


“phone on a table in the dead man’s library, put into 


it a record which he supposed was that of a popular 
Russian song. To his amazement and terror, instead 
of a song he heard the voice of the dead man recite 
the words of the missing will. 

The heirs were notified of the discovery, lawyers 
were summoned, and they lost no time in examining 
the record containing the will. It was found to be 
flawless, and the question then arose whether a will 
left on a graphophone cylinder would be deemed valid 
vy the courts. It is, therefore, on this unique point 
that the Superior Court must render its decision. 

Our criminal laws certainly ought to be revised. 
Consider the Thaw case. Repulsive and tiresome as 
it is, it nevertheless forms an object lesson of great 
importance. Thaw was charged with murder and the 
jury disagreed; on the second trial he was acquitted 
on the ground of insanity, whereupon the judge sent 
him to an asylum for the criminal insane, He then 
made application for release on the ground that while 
he was insane when he fired the fatal shot, he had 
now recovered his reason. The judge gave a patient 
hearing, listened to the evidence of medical experts for 
both sides, heard Thaw himself on the witness stand, 
and decided that the young man was still insane. 
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Did he go back to the asylum? Not at all. Employ 
ing 2 new lawyer he now goes before another judge, 
procures another writ, and proposes to 
sible, a jury trial, being hopeful that a 
clare him the evidence which 
ful, discriminating, unemotional judge has declared 
Is not this farcical, and 
does it not demonstrate that something is radically 
our system of jurisprudence? 
How long may Thaw, with his money and his adroit 
Jawyers, set justice at defiance? 


have, if pos- 
jury will de- 
sane on a cool, care- 
to be proof of insanity. 


wrong in criminal 
If the present ap- 
plication fails, may he not apply to another judge 
next month or next winter or next spring, or next 
summer, and continue these farcical investigations 
indefinitely? The law’s delay is a reproach to our 
civilization, but so is the uncertainty of the law. 
Sometimes men with money make a mockery of jus- 
tice. Let us put a stop to it!—Rochester Post-Ex- 


press. 





New Books and New Editions. 


International Law. 
lake, K. C., LL.D. 


Press, 


Part II. War. 
Cambridge: 


By John West- 
At the University 
New York, 1907. 
This is a companion volume to the author’s first 
treatise, International Part I, Peace. Few 
scholars of the present day are better qualified to 
treat adequately of this important subject than Mr. 
Westlake, who has given a life study to it. Among 
War and Forcible Measures 
Short of War (such as reprisals, embargoes and Pa- 
cific blockades), Legal Relations as Affected by War, 
The Law of War in General, Neutrality, Naval War 
as Between Belligerents, Duties of Neutral States, 
Contraband of War, ete. A final chapter is given 
over to the proceedings of the Hague Conference of 
1907, All the topies are given illuminating, if not 
exhaustive treatment. The work is a distinctly valu- 
able contribution to the literature of this important 


G. P. Putnam’s Sons. 


Law, 


the topies discussed are: 


and timely subject. 


The Corporation Legal Manual (15th 
Edited by John S. Parker. Corporations, 
York: Tegal Manual Company, 1908. 
This edition contains 684 more pages than the 


Edition). 
New 


fourteenth edition, and the work has been entirely 
revised, reclassified and reset. It is practically a new 
book, Among the distinctive features in the new edi- 
tion are: A. A cyclopedic classification of the busi- 
ness corporation laws of each State and Territory 
under one hundred uniform headings, thus facilitat- 
ing research and rendering it possible to make a com- 





parative study of the statutory provisions of all or 


any of the different States on a given point with the 
least possible effort. B. The letters of the statutes, 
supplemented by explanatory notes and cases, It is 
not a mere synopsis or digest, but contains all the 
statute law affecting business corporations in each 
State and Territory, C. The main divisions of the 
Corporation Manual classification conform to the ar- 
rangement of the standard digests, thereby facilitat- 
ing reference to authorities. These divisions are as 
follows: (1) Incorporation and Organization; (2) 
Corporate Existence and Franchise; (3) Corporate 
Name, Seal, Domicile, By-Laws and Records; (4) 
Capital Stock and Dividends; (5) Members and 
Stockholders; (6) Officers and Agents; (7) Corpor- 
ate Powers and Liabilities; (8) Insolvency and Re- 
(9) Reincorporation and Reorganization; 
(10) Consolidation; (11) Dissolution and Forfeiture 
of Franchise; (12) Foreign Corporations; (13) Tax- 
ation of and Foreign Corporations. D. 
The cyclopedia of corporate forms is probably the 


ceivers ; 


Domestic 


embraces 
certificates of incorporation of every State, charters, 


most complete compilation published. — It 


object clauses, bonds, agreements, preferred stock 
‘lauses, and acknowledgments by corporations. A 
valuable feature of the work is the full text of the 
Anti-Trust Laws of each of the States. The work 
contains 1928 pages, 


Beven on Negligence. 
Law Book Co., 1908. 


Philadelphia: The Cromarty 


The latest edition of Beven’s Negligence in Law, 
which has been in preparation for the last four years, 
has just issued, 1908. This work has long been an 
admitted standard in the United States. It contains 
the more important American cases, which serve to 
illustrate not only the sharp differences which, on 
particular points, exist between English and Ameri- 
ean decisions, but also to show that the broad gen- 
eral principles of the law, as declared by the judges 
of both countries, are identical. Special reference is 
made to American authorities on points not covered 
1,500 new cases have been cited 
and considered in this edition. The author’s masterly 


by English decisions. 


grasp and acute analysis of legal principles is not 
He is not con- 
tent to be a mere compiler of cases and to state the 


excelled by any jurist of our time, 


law as the reports state it for him, but he has com- 
pared case with case, with a view to bringing out the 
principle involved, and has boldly criticised decisions 
fundamentally unsound. The 
not for the specialist alone. 
consideration of this branch 
f law are of such constant occurrence as to render a 


which he deems to be 
Law of Negligence is 


Questions involving a 


treatise like Beven’s an absolute necessity to every 
practicing lawyer. 





THE ALBANY 


LAW JOURNAL. 








Among the Late Decisions. 


A contract between an employer and employee by 
which a fund shall be created by joint contributions, 
which, in case of the death of the employee, shall be 
paid first to his widow, and in which the employer 
reserves the right to retain all sums due for indem- 
nities under the contract until a release is properly 
executed by all persons interested in or injured by 
the death of the employee, is held, in Frank vy. New- 
port Min. Co. (Mich.), 11 L. R. A. (N, 8S.) 182, not 
to require a release only from those interested under 
the contract, but to justify the employer in retaining 
the fund until the widow presents a release from all 
persons interested in or injured by the death of the 
employee. The other authorities on contracts re- 
quiring servant to elect between acceptance of bene. 
fits out of a relief fund and a prosecution of his 
claims in an action for damages are collated in a 
note to this case. 


The pendency of an action at law by insured 
against insurer to recover upon the policy, in which 
the insurer interposed the equitable defense of a mu- 
tual mistake of the parties, is held, in National F. 
Ins. Co. v. Hughes (N. Y.), 12 L. R. A. (N. 8.) 907, 
not to be a bar to a suit in equity, subsequently 
commenced by the insurer against the insured for a 
reformation of the policy on the ground of such mis- 
take, 


One who enters into possession of his father’s land 
by permission of the latter is held, in McCutchen v. 
McCutchen (S. C.), 12 L. R. A. (N. 8S.) 1140, to 
have no right to claim title by adverse possession or 
presumption of grant, unless he has given the owner 
unequivocal notice that he holds adversely. 


That adverse title to property held under a lease 
may be secured by possession for the requisite period, 
under a decree in partition which treated the title 
as a fee, is held, in Townsend vy. Boyd (Pa.), 12 L. 
R. A, (N. 8S.) 1148. 


An owner of part of a drove of cattle which, while 
being driven along the highway, trespassed upon an- 
other’s land, is held, in Wood v. Snider (N. Y.), 12 
L. R. A. (N. 8.) 912, to be liable for such part of 
the damage done by all the cattle as the number of 
cattle owned by him bears to the whole number of 
cattle trespassing upon the land, where the evidence 
justifies the finding that they did equal damage 
to it. 


A vendor of chattels, who undertakes to ship them 
to a consignee and send the bill of lading to the 
buyer, is held, in Sprinkle v. Brim (N. C.), 12 L. 
R. A. (N. S.) 679, to be liable for their value in 
ease they are lost through his failure to see that 
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they reach the carrier, and to secure the bill of lad. 


ing. 


A right of action for a negligent injury to the per. 
son is held, in Sibley v. Nason (Mass.), 12 L, R. A, 
(N. 8.) 1173, not to vest in the bankruptcy trustee 
under statutory provisions that he shall be vested 
with title to all property which the bankrupt could 
have transferred, or which could be levied upon and 
sold under judicial proceedings against him, and 
rights of action arising upon contracts, or from in- 
jury to property. 


A bond purporting to be the obligation of one as 
principal, and of others as sureties, but which has 
leen executed only by the sureties, is held, in School 
Dist. No. 80 v, Lapping (Minn.), 12 L. R. A. (N.S) 
1105, not to show upon its face any obligation on the 
part of the sureties. The effect of delivery of bond 
unsigned by the principal obligor is the subject of a 
note tu this case. 


The section lines of the government surveys of 
land bordering on water courses are held, in Peoria 
v. Central Nat, Bank (Tll.), 12 L. R. A. (N. 8.) 687, 
to maintain their course to the water’s edge, and not 
to stop at the meander lines, 


The power of the legislature to make it a misde- 
meanor to offer for sale the real estate of another 
without written authority is denied in Frank L. 
Fisher Co. v. Woods (N. Y.), 12 L. R. A. (N. 8) 


707. 


That it is not negligence, as matter of law, to ride 
upon the platform of a street car, notwithstanding 
a notice that it is dangerous to do so, and the fact 
that at the time there is room within the car, is 
declared in Capital Traction Co. v. Brown (App. D. 
C.), 12 L. R. A. (N. S.) 831, where the company 
customarily so overloads its cars that passengers 
must of necessity ride upon the platforms. 


One who, after giving up his place in a street car 
to a woman, is forced to ride upon the platform, 
where he is injured by contact with a passing wagon, 
is held, in Paterson v. Philadelphia Rapid Transit 
Co. (Pa.), 12 L. R. A, (N. S.) 839, to have the 
burden of showing, in order to hold the company 
liable, that it was negligent in exposing him to 
known and avoidable danger, since he has forfeited 
the advantage of the presumption that the accident 
happened through its negligence. 

The obligation to cause protest and notice of pre- 
sentment and non-payment in order to fix the lia- 
bility of the drawers of a bill of exchange upon par- 
ties in Austria, drawn, indorsed and transferred in 
New York, is held, in Amsinck v. Rogers (N. Y.), 
12 L. R. A. (N. 8S.) 875, to be governed by the law 


of New York, rather than by the law of Austria. 
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